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NDER the co-sponsorship of the 
American Law Institute and the 
National Conference of Commission- 
ers on Uniform State Laws, the new 
Uniform Commercial Code has been 
completed. This streamlined final draft 
has been approved by the Council of 
the Section of Corporation, Banking 
and Business Law of the American Bar 
Association, the American Law Insti- 
tute, the Conference of Commissioners 
on Uniform State Laws, and the House 
of Delegates of the American Bar As- 
sociation. It is now ready to be in- 
troduced into the state legislatures. 
The new Uniform Commercial Code 
is the most comprehensive and monu- 
mental single piece of proposed legis- 
lation ever to be promulgated. During 
the period of its preparation, in excess 
of 500 suggestions were received from 
interested groups of every character. 
The American Bankers Association has 
been very active in the changes pro- 
posed in the N.IL. The Warehouse- 
men’s Association, the Railroad Repre- 
sentatives, various groups interested in 





*Member, Committee of Proposed Uni- 
form Commercial Code of the Section on 
Corporation, Banking and Business Law of 
the American Bar Association, 1951. 


The New Uniform Commercial 


Code—Now Ready 


By Gibson B. Witherspoon* 
of the Meridian, Mississippi Bar 


Condensed from Commercial Law Journal, November 1951 


sales of all character, and numerous 
organizations have been consulted with 
from time to time. 


Concept of the Code 


The new Uniform Commercial Code 
is sO vast in its scope that it is im- 
possible to discuss it in detail in a 
short article. Classification of the Code 
shows that there is approximately 10 
per cent devoted primarily to titles, 
statement of scope, definitions, and 
rules of construction designed to pro- 
mote the proper easy use of the Code. 
Approximately 45 per cent of the Code 
restates provisions of prior uniform 
acts such as the Sales Act, N.LL., Ware- 
house Receipt Act, etc. Approximately 
14 per cent deals with bank collec- 
tions and chattel security. The remain- 
ing 35 per cent deals with the codifica- 
tion of common law rules not previous- 
ly codified, and is designed to take care 
of modern methods of doing business. 
It simplifies many of our existing laws 
and is designed to foster rational re- 
sults in all commercial fields. 


The Treatment of Negotiable 
Instruments Law 


In drafting the new Code the spon- 
. 3 
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sors thereof, while utilizing the crystal- 
lized active law, have felt free to re- 
organize, revise, and rewrite negotiable 
instruments law when they felt the 
product would be improved thereby. 
Although this process involves uncer- 
tainty which may result in litigation, 
even the critics agree that the restating 
and revision of the Uniform Acts re- 
flects an improvement of the present 


NLL. 


Letters of credit mechanism have 
grown to substantial use and great im- 
portance, especially in foreign trade. 
Article 5 of the Code contains a com- 
prehensive statement of the basic rules 
covering letters of credit, designed to 
bring forward an important commer- 
cial mechanism now nearly obsolete in 
many parts of the country. 


The only comprehensive statutory 
laws now covering bank collection, ex- 
cept as presented in the N.I.L., are the 
State Bank Collection Codes which 
have been adopted in some states. 
These are very useful and codify the 
common law since the N.I-L. was pro- 
mulgated in 1898. The Code, recog- 
nizing that bank collections have 
evolved into a fast-moving, stream- 
lined operation involving millions of 
items handled by large banks daily, 
approaches bank collections on the 
basis of attempting to state the work- 
ing rules under which this important 
commercial mechanism is now func- 
tioning, and can function in the future. 
The Code treats bank collections in a 
distinct article, separate from articles 
on commercia] papers. 
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The development of the securities 
market and practices indicates that it 
is highly unrealistic to have these gov. 
erned by the same statutory law that 
governs the individual note obligations 
of private persons. Modern practices 
further indicate that bonds, notes, and 
like obligations fall naturally with cer. 
tificates of stock in a general classifi. 
cation of Investment Securities, treated 
under Article 8 of the Code, which sets 
up a unified set of rules governing this 
subject. 


Secured Transactions 


Secured Transactions are treated in 
Article 9 of the Code. This is the first 
attempt to integrate the Uniform Con- 
ditional Sales Act, the Uniform Trust 
Receipt Act, the Factors Lien Act, and 
the miscellaneous statutes in various 
jurisdictions dealing with chattel mort- 
gages, assignments and accounts receiv- 
able and other securities into one con 
prehensive statute. Recognizing the 
great variety in which these security 
devices have developed historically, the 
many inconsistencies among them in 
concept and results, and the fact that 
on analysis there are a number of fac- 
tors constant in all security devices, the 
drafters of the Code have promulgated 
basic rules for all secured devices affect- 
ing movable and intangible property. 


Code Drafting Techniques 


Under § 1-201 of the Code 45 terms 
are defined. Consistency of meaning 
that will result from these definitions 
should be of distinct value. In many 
sections certain terms are defined and 
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are particularly significant. Some of 
these special sections appear at the 
beginning of an article. There should 
be no confusion between general terms 
as defined and other terms defined 
throughout the various articles because 
of the cross references and comments 
in each section. These cross references 
make it easy for the practitioner to im- 
mediately ascertain what terms in the 
section have been specifically defined 
and where such definitions are located. 
This drafting technique, consistently 
followed throughout the Code, should 
be of great value in achieving the pre- 
cision and consistency desired in a uni- 
form statute. By the use of specifically 
defined terms much repetition is avoid- 
ed. The definitions used have been 
changed and polished up by practition- 
ets who received their experience in 
the hard realities of courtroom practice. 


Warehouse Receipts Act and 
Common Carriers 


Article 7 of the Code includes the 
present Warehouse Receipts Act as 
well as common carrier bills of lading. 
This means that bills of lading issued 
by a forwarder, which insofar as rail- 
toads are concerned is a shipper, would 
be governed by this article. For the 
first time an attempt is made to apply 
the same rules of law to common car- 
fiers, to warehousemen, to shippers, 
and to others. Because of this novel 
procedure and because of the differ- 
ences in status of the various classes 
covered, there will be uncertainties and 
possible litigation. Under present law 
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a bill of lading is a contract of carriage, 
governed by the contract instead of 
tort law. The bulk of railway transpor- 
tation, however, is interstate commerce, 
governed by the Federal Bill of Lading 
Act, which does not specify a rule of 
minimum liability. The Code, if en- 
acted by Congress, would supplant the 
said Federal Act. There are some very 
technical questions suggested by Arti- 
cle 7 and it has been suggested that 
the Code incorporate the Federal Bill 
of Lading Act. The railroads would 
thus be assured of existing law with 
which they are familiar and would 
avoid the uncertainties they anticipate 
in the Code. 


Enlargement of Uniform Sales Act 


In Article 2 of the Code there is a 
“complete revision and modernization 
of the Uniform Sales Act;” also “much 
more extensive coverage.” This article 
is substantially longer than the sales 
act, covers a new field, and introduces 
new phraseology. It also provides 
rules for forms, formation and read- 
justment of sales contracts, and rules 
fixing legal consequences “without re- 
sorting to the idea of when property or 
title passed.” 

A writing duly signed, which is 
“sufficient to indicate that a contract 
for sale has been made” and contain- 
ing a quantity term will satisfy this 
new statute. Under Part 6 of this 
Article acceptance and rejection of 
goods, anticipatory repudiation, and 
the effect of unforeseen circumstances 
interfering with performance are dealt 
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with. Remedies of a sales contract are 
also outlined clearly, including miti- 
gation of damages and breach of war- 
ranties. A major innovation is the 
provision covering insolvency. Section 
2-702(1)(B) will permit an unpaid 
seller to reclaim goods from an insol- 
vent buyer within ten days after re- 
ceipt. This ten-day period does not 
apply if the buyer has misrepresented 
his solvency to the seller in writing 
within a period of three months pre- 
ceding delivery. If reclamation is 
successful any other remedy is excluded. 
Professor Williston has raised the in- 
teresting question as to whether recla- 
mation would be permitted in bank- 
ruptcy. 
Conclusion 


From the thousands of individuals 
who have examined and studied the 
proposed new Commercial Code, the 
general reaction is preponderantly fa- 
vorable. Perhaps the statement of 
Ralph G. Boyd, Chairman of the Sec- 
tion of Corporation, Banking and Busi- 
ness Law of the American Bar Associa- 
tion, in his report of September 16, 
1951, best gives the general concept 
and reaction of the American Bar. 
Mr. Boyd's conclusions, in part, are 
as follows: 


“The Council is of the opinion that 
the Code has progressed to the extent 
that the Sponsors are warranted in 
introducing it in state legislatures. 
However, a definite draft of the text 
of the Code as now approved by the 
Sponsors and of Comments consistent 
therewith should be completed and 
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published promptly; provision should 
be made for the reception and sympa- 
thetic consideration, prior to the intro- 
duction of the Code in any of the 
legislatures, of further suggestions and 
criticisms by any interested parties; 
and provision should also be made for 
the continuance of that process even 
after such introduction. Conditional 
upon such completion and publication 
and such provisions for further im- 
provement of the Code, the Council 
of this Section provisionally approves 
the Code, for the purpose of facilitat- 
ing its introduction in the state legis- 
latures. 

The American Law Institute, the 
National Conference of Commissioners 
on Uniform State Laws, the reporting 
staff and the substantial number of 
individual lawyers and laymen who 
have made contributions to the Code 
justly merit the commendation of the 
bench, the bar, and the commercial 
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community for the vast contribution 
of learning and labor which they have 
devoted to the development of the 
Code to its present state. The Coun- 
cil expresses the fervent hope that 
fullest utilization will be made of the 
time intervening prior to any sub- 
mission for enactment to further 
scrutiny and improvement of the 
present draft of the Code, and the re- 
lated Comments, and to bringing the 





definitive product to the interested 
attention of the legal and business 
community to the end that when sub- 
mitted for enactment it may have the 
full support of the entire legal pro- 
fession.” ' 

Those who are interested in the 
new Uniform Commercial Code should 
secure the latest revised copy thereof 
from the American Law Institute, 133 
S. 36th Street, Philadelphia 4, Pa. 


Good Equity 
Story currently making the rounds is about the woman who was granted a 
divorce on proving that her husband was alone with a luscious blonde 
because equity considers that done which should have been done.— 


Columbia Law School News. 


Candid Comment 
With taxes what they are, one doesn’t have to pass a Civil Service ex- 
amination to work for the Government.—Tax Topics. 


Death and Taxes 
It's still death and taxes, but one is taking a lot of the sting out of the 


other.—Tax Topics. 


Funny Business 
There’s one thing you can say for the men in charge of our govern- 
ment, they’re running it like nobody’s business!”—-Tax Topics. 


How Times Have Changed 
Judicial notice was once taken by the United States Supreme Court of the 
fact that one could not possibly travel from Mare Island, California, to 
Washington, D. C., and back again within four days. 
Thornton (1896) 160 US 654, 40 L ed 570. 


United States v. 








OO OFTEN the end objective of 

testimony is overlooked, and this 
is especially true in cross-examination, 
where the real goal may be lost sight 
of in the heat of battle. The quali- 
fied document examiner, and for that 
matter any technical witness, should 
strive to express a correct opinion, and 
further, to give the reasons for his 
opinion so clearly and forcefully that 
the judge, the jury, and an appeal 
court will be convinced of the correct- 
ness of that opinion. Thus, the end 
objective of testimony is to convince 
those who are to act on the testimony 
that it is correct. 

In order to understand a subject 
fully it is helpful to consider some 
of the things which the subject is not. 
Certainly, the end objective of cross- 
examination from the standpoint of 
the qualified document examiner is 
not to win a personal victory over the 
opposing lawyer, or to demonstrate 
that the witness knows more than 
some other expert, or that he is one 
of the smartest persons in the world. 
His object is to be right in the opinion 
expressed and convince those who are 
to act on his testimony that it is right. 
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Cross-Examination from the 
Viewpoint of a Technical Witness 


By CLARK SELLERS 


Examiner of Questioned Documents, Los Angeles, California 


Reprinted from The Journal of Criminal Law 






and Criminology (Published by the Northwestern SEN 
University School of Law), January-February 1950. 


What does it avail the witness to 
make an opposing lawyer look cheap, 
and by so doing perhaps confuse the 
issue or offend some juror or judge? 
Top-notch trial lawyers, as well as suc- 
cessful witnesses, recognize the futility 
in most cases of making personal at- 
tacks, or embarrassing anyone. Wig- 
more in his Principles of Judicial Proof 
states that the world famous English 
trial lawyer, Scarlett, scorned to waste 
his time in badgering witnesses, which 
was more entertaining to the specta- 
tors than effective with the jury. 





One of the best trial lawyers that the 
writer knows stated that he went about 
a trial exactly as he did in piling cord- 
wood. He just methodically laid one 
stick on at a time and refused to be 
sidetracked by side issues. So it should 
be with the expert on cross-examina- 
tion. When the expert sticks to piling 
on the evidence to the sole end of con- 
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mit to the abuse or unfair tactics on 
the part of the opposition, or that he 
should not make justified rejoinders. 
The cross-examiner may try to make 
the witness angry, or to lull him into 
complacency so as to sidetrack his 
mind before he is asked a crucial ques- 
tion, or to distract the attention of the 
jury from the damaging evidence that 
has been given by questioning about 
generalities instead of about the spe- 


COMMENT 


cific evidence in the case. But if the 
expert keeps calm and does not lose 
his temper, is on guard at all times 
and ties the answers as much as pos. 
sible to the case at issue, he will get 
further with his objective of convinc. 
ing the jury. 

It: is well to consider what the at. 
tributes of an expert witness are which 
inspire confidence and carry convic- 
tion, and what the attributes are which 
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create mistrust and disbelief. It is 
easier to name them than to make them 
a part of oneself, so that a person nat- 
urally does the right things and avoids 
the wrong ones. However, to recog- 
nize these qualities and know their 
psychological effect is a long step in 
the right direction. Particularly is 
this true if any false values have been 
placed on certain phases of cross-ex- 
amination behavior. 

One of these false notions is that 
the expert should know everything 
about everything or even that he 
should know everything about one 
thing. Modesty is a virtue which 
wins friends and confidence. 

Another false notion is that the ex- 
pert should entertain the jury with 
clever answers. The astute cross-ex- 
aminer would revel in the opportunity 
to get the jury laughing, minimize the 
importance of the testimony, and get 
their minds off the damaging aspect of 
the evidence the expert has given. 

From the jurors point of view, they 
will be favorably impressed with the 
expert who is sincere and direct in his 
answers. They will like an expert who 
is benevolent toward the cross-exam- 
iner, who does not seize on an obvious 
Opportunity to embarrass the oppos- 
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ing lawyer, and who modestly straight- 
ens out the lawyer who has asked an 
incorrect question. It is well never 
to forget that the juror is swayed by 
human nature instincts, and he will 
unconsciously lean toward the witness 
who is manifestly trying to be fair. 
On the other hand, the juror will con- 
demn the lawyer or the witness who 
is attempting to be unfair. 

That witness usually convinces who 
is sincere, who knows what he is talk- 
ing about, who is accurate in his state- 
ments and who is clear and forceful 
in what he has to say. But on the 
opposite side, the witness usually fails 
to convince if he is evasive, conceited, 
or belligerent, or uses obscure high 
sounding language, or gives the im- 
pression of being a clever witness. 

The expert who maintains an atti- 
tude of helpfulness in bringing out 
all of the facts, irrespective of who is 
asking the questions, is almost sure 
to make a favorable impression on the 
jury. When an expert witness goes 
into the courtroom he should look 
and act like a professional man. The 
first entrance into a man’s mind is 
very important. Make it a good one 
in appearance, language, and manner. 
Be a gentleman first, last and always. 


Cruel and Unusual Punishment? 
The following minute was recently entered on the Criminal Docket of a 


midwest trial court: 


23124. 


Cause No. 45326—Doe, John. 
withdraws former plea of not guilty and entered plea of guilty to: 
Defendant present in court with counsel for sentence and defend- 


Rape. Defendant 
Sec. 


ant, having been detained in County Jail since Sept. 20, 1951, is sentenced 
to be confined in County Jail for a period of 30 days and pay a fine of $200 
and costs. 





Weapon ordered confiscated.—Contributed 








The Case 4gaimst Women Lawyers’ 
Or The Case For Women 
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JAMES J. CAVANAUGH 


Senior, Harvard Law School 


M433 of the human species— 
even such eminent males as 


Charles W. Eliot—are plagued by a 
modesty which often works to their 
detriment. No man who has any 
modesty at all will admit to being 
gallant, and yet there is hardly a man 
who would not be pleased to be 
thought so. And thus it is that a man 
of Charles Eliot's stature would venture 
to say that “male and female minds 
are not alike and should not be treated 
the same educationally.” He really 
didn’t mean that, I am sure, and was 
forced to express himself in that man- 
ner simply because of a modesty 
which would not let him say what 
he really felt; that men should not 
compete with women. He really 
wasn’t denying them intellectual equal- 
ity with men but rather was trying 
to preserve—from their own voracious- 
ness, strangely enough—their special 
social prerogatives. What could be 
more gallant? 

Men are caught—as Charles Eliot 
was—in a very embarrassing dilemma 
on the problem of sex equality; they 
must either come out and admit their 
concern for the ladies and preservation 
of their “ivory tower” or—as Eliot 
preferred to do—concoct some pal- 
pably erroneous basis for discrimina- 
tion. If the males of the species 
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choose to do the former, they have 
both violated their own modesty and 
left themselves wide open for all the 
tactical advantages such an admission 
would give to the opposite sex. If 
they take the latter course, they stand 
on a proposition the women (especially 
women lawyers) delight in knocking 
apart. They just can’t win. 

To help us see the situation as it 
really is, let us descend for a moment 
into the cave home of Mr. and Mrs. 
Bruin of the Bear Clan. Mr. Bruin 
is sleeping (not an unusual occupation 
for Mr. Bruin) on one side of the 
cave and Mrs. Bruin is sitting think- 
ing (always a danger sign in Mrs. 
Bruin) on the other side. The cave 
is perfectly circular so that the exit- 
entrance lets as much light to one side 
as to the other (and as much draft). 
But Mrs. Bruin has decided that Mr 
Bruin’s side is better. She hesitates 
not a moment in letting Mr. Bruin 
know of this decision. 

Now Mr. Bruin can do one of two 
things: he can wearily move to the 
other side and flop down as before. 
He probably won't sleep any more, 
however, for he can look across the 
cave and see the little red eyes of his 


* An answer to “What I Know About 
Women Lawyers,” by Bernard Epstein, Case 
and Comment, January-February 1952. 
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You'll Find the Answers to 
Your Bankruptcy Questions Here! 
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Remington on Bankruptcy 


This authoritative treatise thoroughly covers the field of general 
bankruptcy proceedings and exhaustively discusses the various 
relief and reorganization proceedings for which provisions are 
made in the Bankruptcy Act. 


Owners tell us that they like its logical arrangement and its 
practical plan of following a case in bankruptcy from beginning 
to end, taking up the various problems in the order they are likely 
to confront the practitioner. 


The complete set now consists of 12 volumes in 13 books with 
latest pocket supplement. The price is $130.00. You can pur- 
chase this great treatise on liberal terms which let it pay for 
itself as you use it. Write today for full details. The Lawyers 
Co-operative Publishing Company, Rochester 14, New York. 
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mate glowing with disdain and hear 
her thinking very loudly: “Why, you 
big lumbering lump of lard, you. 
Where's your self-respect?” Or, he 
can growl in his deepest bass and not 
budge an inch. In this case, as before, 
he probably won't sleep any more, for 
Mrs. Bruin will recoil in horror, cry 
“Oh, you Brute!”, and retire to her 
own side to sob in a not-so-deep bass. 
All because Mrs. Bruin sat thinking, 
which, as I have said, is a danger sign. 

Now most men attempt—again with 
Charles Eliot—to strike a compromise 
between the two alternatives of Mr. 
Bruin. They have three goals to 
achieve: 1) to satisfy the women; 
2) to retain their self-respect; 3) to 
avoid competition. They attempt this 
compromise by setting up technical 
reasons for discrimination, such as ef- 
ficiency, suitability, and so forth. If 
the women accept these proffered rea- 
sons, the men have indeed achieved 
all three goals. They have satisfied the 
women; they have retained their self- 
respect and concealed their chivalry; 
and they have avoided competition. 
But, as has become apparent, no com- 
promise is possible, for the women 
have attacked these technical reasons 
with a battery of contrary statistics. 
The only satisfactory solution for Mr. 
Bruin would be to say: “Now, look, 
Mrs. Bruin, both sides of the cave are 
equally well-lit and equally drafty. 
Please don’t press the issue, because— 
well, because I don’t want to fight with 
you.” And that is the only solution 
really satisfactory to mén lawyers. 
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Notice which one of the goals they 
sacrifice: they give in on the matter 
of self-respect to satisfy the women 
and avoid competition. But it must 
be admitted that it is time for them 
to shed their modesty and openly say 
they do not want to compete in a 
serious way with Mrs. Bruin—I mean, 
women. 


To list a long series of feminine 
accomplishments in the legal field is 
edifying indeed, but it hardly makes a 
“case for women lawyers” where the 
case against them rests on quite dif- 
ferent grounds. Many a man bakes 
the fluffiest of angel-food cakes, but 
that doesn’t touch the equally solid 
fact that many a womanly pride is 
stung thereby. If such a man is dip- 
lomatic, he will accept magnanimously 
a caved-in carbon-crisp alloy in prefer- 
ence to asserting his own superiority. 

The real case against women lawyers 
rests upon the highly competitive na- 
ture of the profession. That is why 
there is nothing wrong with the sug- 
gestion, made by such men as Judge 
Jerome Frank, that the entire field 
should be regarded as feminine. It is 
no more monstrous than to say that 
cooking is really a masculine field. But 
observe that in either case we are de- 
fining limits which coincide with a 
particular sex, limits which tend to 
hold to a minimum the possibility of 
competition between the sexes. This 
blocking off of fields as “masculine” or 
“feminine” could, I suppose, be te- 
garded as a society's instinct for self- 
preservation. If a society could speak, 
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I suppose it would say that it worries 
constantly about fights among the men 
and fights among the women; but I 
think it would also say that its night- 
mare is a feud between the men and 
the women. 

The competitive nature of the pro- 
fession also explains why women law- 
yers are quickly relegated to the library 
on research jobs, elevated to the bench, 
or appointed to commissions. It is 
simply a last-ditch effort to get them 
out of active competition with the 
men. Other professions, being much 
less competitive (and even in the com- 
petitive areas, being much less obvious- 
ly competitive), can absorb the talents 
and special skills of women easily. 
Even in law, where men and women 
are called upon to cooperate and where 
they can work as a team, there is little 
difficulty to be encountered. 

But the most amazing contradiction 
appears in the female ranks. Time 
Magazine (Feb. 13, 1950) reports Dr. 
Margaret Mead, well-known woman 
anthropologist, as saying that “women 
are creating crises in their lives by 
wanting their husbands to be superior 
to them.” This is hard to reconcile 
with active and open competition in 
a field such as law. It might be sus- 
pected that Dr. Mead doesn’t quite 
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state the case and that this crisis is 
really caused by two conflicting desires 
in the women. They want their hus- 
bands to be superior and at the same 
time plug for a competitive status 
where they can show their husbands 
up. But if wanting superior husbands 
is a common and deeply rooted psycho- 
logical characteristic of women, might 
I timidly suggest that the women desir- 
ing competition represent only a small 
minority of American womanhood? 

When men oppose the idea of 
women lawyers, they are really prompt- 
ed by a concern for the women them- 
selves. It is a gallantry to the “fairer 
sex” which the men are reluctant to 
admit, but the truth will out: the 
case against women lawyers is really 
a case for women. 

There is something very noble in 
the dignified, long-suffering resistance 
of the “old schools” to this female self- 
effacement and something almost tragic 
in the final succumbing of even the 
best of them in the late fall of 1949. 
No school, I think, is richer in the 
tradition of chivalry than the schools 
of the “ivy league;” and if Harvard 
was the last to open her doors to 
women, I wonder—doesn’t that merely 
prove her lawyers to be the best of 
gentlemen? 


Social Justice in Our System 
“In our system, the individual finds security in his rights because 
he is entitled to the protection of tribunals that represent the capacity 
of the community for impartial judgment as free as possible from the 
passion of the moment and the demands of interest or prejudice. The 
ends of social justice are achieved through a process by which every step is 
examined in the light of the principles which are our inheritance as a 


free people.” —Charles Evans Hughes. 








A CHANCE remark by a woebe- 
gone and disappointed school- 
boy struck the spark that set an idea 
into full blaze. 

Like a prairie fire the blaze has 
spread until today it is providing the 
principal avocation for the chief jus- 
tice of the Nebraska Supreme Court, 
as well as his fellow justices on the 
bench, district judges, and scores of 
attorneys of the state. 

Chief Justice Robert G. Simmons 
has long been one of the directors of 
Boys’ State in Nebraska, sponsored by 
the American Legion as an activity in 
all states. His fellow justice, Edward 
Carter, heads the activity in this state. 

A defeated candidate for one of the 
Boys’ State offices was overheard by 
Judge Simmons, when he remarked to 
a pal, “I guess there is nothing left for 
me—except to run for an old county 
office.” 

With the belittling tone of the boy 
as he spoke of county government in 
mind, the jurist asked himself a ques- 
tion: “Why not give our youth an 
opportunity to explore government?” 

Having served ten years in Con- 
gress, Judge Simmons started putting 
his idea into practical form. 
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Crusade in Nebraska 


By ARCH DONOVAN 


Columnist, Lincoln, Nebraska Star 


Author of “County Government in Nebraska.” + 


Knowing the convictions of his fel- 


low Legionnaires that the democratic a 
implements of this republic, if under. 
stood and put into practice, provide a tl 


better way of life than any other 
ideology, he based his plan on obtain- 
ing their cooperation. 

He conferred with his fellow jus. 
tices and they agreed that the reason 
for a lack of interest in county gov- 
ernment was a lack of understanding 
of its functions. This indicated an 
educational approach. It was agreed 
that cooperation of the schools was 
necessary. 

Experience with Boys’ State was 
drawn upon and it was decided tha 
active participation of youth was nec- 
essary and that it could not be 
“grind” of study that had to be com- 
pleted for “credits,” but should be of 
a nature that students would demand 
the right to take part. 

New techniques and materials were 
considered necessary. Recognizing 
politics as “science and art of govern 
ment,” it was decided the part played 
by political organizations was basic to 
the study. 

Dr. Wayne O. Reed, state superin- 
tendent of public instruction; Dr. Ar 
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cher L. Burnham, executive director 
of the Nebraska State Educational As- 
sociation; and the Reverend A. E. 
Egging, diocesan superintendent of 
schools of the Grand Island Diocese, 
were called into consultation on the 
feasibility and practicability of taking 
such a program into the schools. 

They brought enthusiastic endorse- 
ment and cooperation and thus armed, 
Judge Simmons submitted his 
idea, which had grown into a 
tentative plan, to the state 
American Legion and the 
American Legion Auxiliary. 
Those organizations agreed 
not only to put working im- 
petus behind the plan but to 
provide financial backing. 

Boys’ and Girls’ County 
Government, Inc., was formed 
as the directing group to put 
the new educational approach 
into effect with Judge Sim- 
mons as president. An ad- 
visory council was named consisting 
of representatives of county officials’ 
organizations, public school teachers’ 
associations, church school groups, 
newspapers, the Nebraska Bar Asso- 
Ciation, etc. 

Advisors agreed that the experiment 
should be tried limiting candidates to 
eleventh grade pupils as more mature 
in judgment, having one additional 
year in school to develop leadership 
qualities and a group soon to attain 
working citizenship status. 


Once the course was charted ideas 
flowed in rapidly, but caution marked 
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*The book is County Government in 
Nebraska and is for sale at State Headquar- 
ters, The American Legion, State Capitol, 
lincoln, Nebraska, at $1.35 a copy. 







urt judges 
n for this 


CASE AND 


COMMENT 19 













The impetus of the judiciary in sup- 
porting the education in county gov- 
ernment program and their own inter- 
est in good government have drawn 
into the program intensely interested 
attorneys in all parts of the state. 

From the standpoint of the school, 
pupils learn how nearly all of the sub- 
jects of the curriculum will play a part 
in their future participation in govern- 
ment and elections. 

Mathematics classes make an ideal 
place for study of county budgets and 
financing; music classes are used in the 
build-up for party political rallies; 
English and dramatics classes provide 
the campaign oratory and art classes 
make posters for the campaign. 

After the candidates are elected and 
visit the various county offices, they 
report back to their schools on their 
findings. In one county where an of- 
fice was found unclean and the official 
none too well informed on his duties, 
the report went back to the various 
schools and to parents with the result 
a change was made at the next election. 

In counties first organized, reports 
are that schoolteachers are now watch- 
ing county government, Legionnaires 
find they have to keep informed, and 
parents are trying to keep as well post- 
ed as their children. 

Nebraska is building a better in- 
formed citizenship and one more in- 
terested in assuring the continuance 
of free government based on the local 
unit of the county. The impact of this 
program is good. 











An Episode in Naval Justice 


By Hon. LEON DAVID 


Judge, Municipal Court, Los Angeles, 
California Judicial District 


Condensed from Los Angeles Bar Bulletin, 


February-March 1952 
a 


W ITH the establishment of uniform 
standards for military-naval jus- 
tice we have recently come a long way 
in our concepts of discipline and au- 
thority, vindicated by courts-martial on 
the one hand, with justice and individ- 
ual rights preserved on the other. For 
one picture of naval justice as it once 
was, I want to carry you back a little 
over a hundred years. 

On December 28, 1842, a Court of 
Inquiry, composed of high-ranking of- 
ficers, was convened at Brooklyn Navy 
Yard. The matter at hand was serious. 
Three weeks before, in the South At- 
lantic, the son of the Secretary of War, 
with two companions, had been hung 
at the yardarm for mutiny by Com- 
mander MacKenzie of the USS Somers. 
Before this Court of Inquiry ended a 
General Courts-Martial was ordered 
for Commander MacKenzie, in which 
the Secretary of the Navy charged that 
these executions were murder and 
without justification. This court-mar- 
tial lasted forty days, an unprecedented 
length up to that time. This is the 
story which it unfolded. 

Commander Alexander Slidell (who 
had added his mother’s surname of 
MacKenzie), well known as an able 
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and efficient officer, was the brother of 
John Slidell, later Confederate States 
Commissioner to England, whose te. 
moval from HMS Trent almost em- 
broiled us in war with Britain. He 
commanded the USS Somers, a brig of 
about twenty-five foot beam, mount- 
ing ten guns, with a crew of 120 men. 
There were nine ordinary seamen, some 
ninety-nine apprentice seamen (boys 
of from 13 to 18 years of age), and 
nine officers, six of whom were mid- 
shipmen. 

In September, 1842, Midshipman 
Philip Spenser, son of Secretary of War 
Spenser, had been assigned to the 
Somers. As a lad Spenser had favored 
stories of high adventure and free- 
booting. While assigned to the Brazil 
station he had had a reputation for 
drunkenness. When MacKenzie had 
heard that Spenser was to be assigned 
to his ship he unavailingly sought to 
have him transferred, so when the 
Somers sailed for Africa on September 
12, 1842, to deliver dispatches and to 
join the patrols protecting our com 
merce, Spenser was on board. So als 
was ordinary seaman Crowell, said by 
the crew to have formerly served on 
slaver and to have been imprisoned bj 
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the Spaniards in Morro Castle, and sea- 
man Small, fairly well educated, who, 
like Crowell, knew some navigation. 


On the way to Africa Spenser was 
a man apart, associating little with the 
officers, and with them reserved and 
correct in deportment. But he joked 
with the crew (not done in those days ) 
and in two months drew 725 cigars and 
11 pounds of tobacco from the ship's 
stores and gave them to the men before 
the mast. He also bribed a steward 
to steal some medical brandy for him, 
the Commander running an ostensibly 
dry ship. When Spenser was repri- 
manded for some minor breaches of 
duty members of the crew heard him 
refer to the Commander as a “humbug” 
whom he would like to “roll over- 


board.” 


There were many punishments on 
the voyage. As to the crew of boys, 
the Commander believed that to spare 
the cat would spoil the boy. However, 
all later testified that the Commander 
was just. But by the time the ship 
reached Africa, with Madeira behind, 
the crew was restless and sluggish. 
Then a bombshell burst upon Com- 
mander MacKenzie. After Ware, the 
purser, had been “dressed down” for 
an infraction of discipline, he advised 
the Commander that Spenser, thinking 
him disaffected, had disclosed to him 
a plan afoot to seize the Somers. Some 
twenty men, including Crowell and 
Small, were “in on the plan;” the Com- 
mander was to be murdered and the 
other officers disposed of; the little 
boys were to be tossed overboard and 
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the older boys carried into the plan; 
the ship was then to be sailed to the 
pirate rendezvous at the Isle of Pines, 
Spenser, according to Ware, in disclos- 
ing these plans had rustled his neck- 
piece, in which was secreted a written 
plan. 


MacKenzie at first thought this a 
cock and bull story. Then there fil- 
tered through his mind the unrest of 
the crew, a picture of a brigantine, 
recently drawn by Spenser, which flew 
a Jolly Roger, Spenser's cultivation of 
the crew, and the testimony of the 
Master of Arms that Spenser had 
pumped him for information as to the 
amount and place of storage of the 
vessel’s small arms. He called Spenser 
before him and told him that he un- 
derstood that he aspired to succeed 
him, MacKenzie, in command of the 
ship. Spenser said it was all a joke. 
No paper was found in his neckpiece, 
but in his gear, in a razor case, was a 
document written in strange charac- 
ters, found by another midshipman to 
be Greek. Upon translation _ this 
named members of the crew, indicated 
their probable loyalties, and assigned 
them various tasks in taking the ship. 
“A joke,” MacKenzie told Spenser, 
“this joke is apt to cost you your life.” 

Spenser was manacled, forced down 
on the quarterdeck with a tarpaulin 
over him, and a watch set to kill him 
if he made the slightest communica- 
tion to the crew. MacKenzie mustered 
all hands for inspection and told them 
the conspiracy was discovered. The 
other officers, armed, watched the al- 
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leged conspirators whose names were 


on the list. Some of these bore them- 
selves well, but Small jerked a stay to 
the vessel’s foremast, causing it to fall 
down to the deck. A group, includ- 
ing some named as alleged conspira- 
tors and whose presence there was 
away from posts of duty, immediately 
gathered around. 

If the ship was taken, only Crowell 
and Small could navigate it, so they 
were arrested and placed with Spenser 
on the quarterdeck. In the small ship 
there was no place where prisoners 
could be confined below, free from 
ready possibility of rescue. MacKen- 
zie assured Crowell, who protested in- 
nocence, that he would be taken home 
for trial in a court of law. 


The next day a steward was found 
passing money to Spenser. A sailor 
sharpened a battle axe with a file, an 
unusual procedure, and was forced, at 
the point of a gun, to return a hand- 
spike to its place. Mutterings and 
seditious words were heard among the 
crew, crew members collected in knots 
on the deck, and persons thought un- 
affected were seen associating with 
those presumably disaffected. At mid- 
night four or five men missed muster. 
At the next relief of the watch more 
missed muster and came up later with 
phony excuses. 


Mackenzie counseled with his lieu- 
tenants as to what should be done. 
Both feared an attempt to rescue the 
prisoners at any time. They agreed 
that all officers should be assembled, to 
consider what should be done. Said 
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MacKenzie, “I did not forget that the 
officers were still boys, and that all 
the responsibility of the proceeding 
must rest upon the older and higher 
officers. Still, I was desirous of having 
their opinions.” 


The officers met, the Commander 
not taking part. They took testimony 
under oath, reducing it to writings 
signed by each witness. After an all- 
day session they reported in writing 
that the situation was grave, that they 
did not believe it possible to carry the 
three prisoners to the U. S., three weeks 
away, and that the only safety for the 
vessel and crew was that Spenser, Crow- 
ell, and Small should be put to death. 
The report stated that others were 
equally guilty, but that these three 
were the only ones able to navigate the 
ship to the Isle of Pines, to which 
Spenser had alluded, if mutiny suc- 
ceeded. 


MacKenzie acted speedily. He ap- 
peared in full dress, addressed Spenser, 
and had him read the recommendation. 
He then informed Spenser and the 
others that they were to be hung, gave 
him 10 minutes to write to his father, 
and recommended that he consult his 
catechism. In the words of MacKen- 
zie, Spenser then asked “if I was not 
going too fast—'does the law justify 
you?’ In the necessity of the 
position I found my law; and in that 
necessity I trust for justification.” 
Spenser then asked for more time, ex- 
pressed remorse for what this action 
would do to his -father and mother. 
MacKenzie said this action would 
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bring less opprobrium on them than 
that which Spenser had planned to 
take. Spenser then said that planning 
for piracy was a mania with him, he 
had tried it before on two other vessels 
but without success; but that Crowell 
and Small were innocent, that “Small” 
on his list was an alias for another 
person. This staggered the Com- 
mander, but he reflected upon the 
other evidence and decided that even 
if Spenser were hung the others might 
still effect mutiny. Spenser asked to 
be shot, which was denied, and sought 
an hour with a Bible and Prayer Book, 
which was granted. Crowell protested 
his innocence. 

The crew was ordered to man three 
whips to which the condemned men 
were suspended. Upon the firing of 
a gun the crew was to hoist and belay; 
officers, armed with cutlasses, were 
ordered to cut down any man who did 
not pull when ordered. Spenser was 
given leave to give the order to fire 
the gun, and, at his request, coals as 
well as matches were provided to touch 
it off, so that there might be no agon- 
izing delay. Small, permitted to make 
a statement to the crew, said in effect 
that men were hung for taking the life 
of another, but he was being punished 
for only talking about it; “Let this be 
a lesson to you—-God Bless the United 
States.” Crowell protested his inno- 
cence. Spenser asked forgiveness of 
the others for getting them into this 
scrape. MacKenzie shook hands with 
each condemned ntan. Spenser could 
not give the command; the Command- 


COMMENT 


er did. The drum rolled, the gun 
fired, the colors were broken out, the 
whips were pulled and belayed. A 
command for three cheers for the Unit. 
ed States was obeyed, and the men 
were piped for supper. After supper, 


at six bells, funeral services were read | 


and the bodies committed to the deep. 

On the following day, Sunday, the 
Commander conducted services and 
drew moral lessons from the episodes 
of the preceding day. The laws for 
the government of the naval service 
were read. Three cheers for the Unit- 
ed States were again given. MacKen- 
zie commended his command for their 
immediate return to full performance 
of their duties and the journey to the 
United States was continued. 


At the court-martial members of the 
ship's company testified. One might 
gather from the summary of testimony 
that MacKenzie might later have had 
doubt about the complicity of Crowell. 
There was an odd note in statements, 
when he took occasion to negative 
sympathy for Crowell, based on Crow- 
ell’s final statements of concern for his 
wife, by intimating that Crowell had 
made earlier statements impugning his 
wife’s virtue. 


One wonders at the psychology of 
the men cooped aboard the Somers. 
How many of their fears were only 
vague apprehensions? Was Spenser 


engaging in an adolescent game of 
playing pirate, or did he mean busi- 
ness? Was he just basking in tall tales 
told him by Crowell and Small of the 
Spanish Main, of slavers, the Isle of 
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Pines and Morro Castle? Was he the 
base son of a distinguished father—or 
just a screwball? 

One after another, however, the wit- 
nesses indicated that the effort was 
real; that they did not believe the ship 
could have been safely brought to the 
U. S. after the arrest of Spenser and 
the others; that the ship could not 
have successfully engaged an enemy 
under the then current esprit; that 
MacKenzie, if not a kind commander, 
was at least a just one. 

The Court of Inquiry found that 
there was a mutiny; that those exe- 
cuted were guilty; that if there had 
been no execution there would have 
been a successful attempt at rescue and 
to take the ship; that the Commander 
was not bound to risk the safety of 
his vessel and to jeopardize the lives 
of the loyal members of the crew in 
order to secure the executed men a 
trial; that the immediate execution was 
demanded by his duty and justified by 
necessity. 

The court-martial acquitted Com- 
mander MacKenzie. The President 
approved the findings. In later years 
Commander MacKenzie was to be a 
United States emissary to Cuba, and he 
was to command a division of artillery 
during the Mexican War. 
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EDWIN H. FEARON 


Charter Member of American Society 
of Questioned Document Examiners 


Handuniting Expert 


707 BESSEMER BLDG., 


PITTSBURGH 22, PA. 
Tel. ATlantic 2732 
Examiner and Scientific Photographer of 
Questioned Documents including Handwrit- 
ing, Typewriting, Inks, Papers, and Era- 
sures Specialist in ultraviolet and infrared 
photography. Qualified in all courts. 


There is much to ponder in the 
account of the episode. It gives an 
idea of conditions on shipboard before 
radio and steam. It gives an idea of 
the power of a ship’s captain, of his 
responsibility, and the hold he has on 
his crew. It deserves comparison with 
the unified system of military justice 
which we have now adopted. The 
situation confronting Commander 
MacKenzie is a study in psychology. 

My own unanswered question is 
this: If it was possible to convene 
and. hold a council of war, in which 
all the officers of the vessel participated 
for an entire day and during which 
testimony was taken under oath, why 
would it not have been possible to try 
the accused? 

If you care to puzzle out your own 
answers, read the transcript published 
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Patrick Henry 


Patrick Henry has come down to posterity on the strength of a single 


quote. This is manifestly unfair. 


ble— and quotable—things. 


The great Virginian said many nota- 
At the Ist Continental Congress, for example, 
it was Henry who struck the keynote: 


“The distinctions between Virginians, Pennsylvanians, New Yorkers and 


New Englanders are no more. 


—Quote. 


I am not a Virginian, but an American.” 


a 
AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 








M UCH of the most vital work and 

accomplishments of the Ameri- 
can Bar Association is found in the 
activities of its unheralded sections and 
committees. Here are a few details on 
two of these committees whose work 
is of great importance. 


Committee on Public Relations 


Public relations has been aptly de- 
fined by the Oregon State Bar as noth- 
ing more or less than “good perform- 
ance, publicly appreciated.” The Bar, 
while justly proud of its efforts relative 
to the first half of that definition, must 
plead guilty to a failure to achieve the 
desired public appreciation. 

The A.B.A. Committee, under the 
able direction of Thomas L. Sidlo, of 
Cleveland, decided to do something 
about this problem, which has long 
plagued state and local associations. 
The “something” is the preliminary 


draft of a comprehensive manual en-® 


titled Public Relations for Bar Associ- 
ations. Edited by Richard H. Tink- 
ham, of Hammond, Ind., the manual 
has been sent to local bar presidents 
and PR chairmen. It has had an ex- 
cellent reception and plans are under 
way for a permanent edition with a 
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greater distribution. The Committee 
plans to supplement the manual with 
a Public Relations Bulletin, designed 
to keep the organized bar current on 
new PR developments. 

Assistance to local bar groups has 
also been implemented through the dis- 
semination of PR materials and a 
series of PR addresses by A.B.A. mem- 
bers at local meetings. This program 
will be followed up with a special pub- 
lic relations conference at the A.B.A’s 
1952 convention in San Francisco. 

Much has been accomplished on the 
national level toward developing bet- 
ter relations with the various communi- 
cations media. Complaints relative to 
radio and TV performances derogatory 
to law, lawyers, and the courts have 
been called to the attention of broad- 
casters and action has been obtained. 
Work has also been done to encourage 
motion pictures and TV performances 
accurately portraying the work of the 
profession. 

Of particular interest is the work of 
the Committee in its advocacy of the 
indispensability of a free press, which 
has been followed by a nation-wide 
editorial response praising the Bar and 
pledging press cooperation in the main- 
tenance of an “untrammeled judiciary.” 
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{ Uselul Extra 





FOR 
ATTORNEYS 
AND 

THEIR CLIENTS 


Many leading attorneys have found 
Etna’s specially-prepared 26-page 
record book, “Fiduciary’s Record 
of Estate Transactions,” extremely 
convenient and useful in handling 
fiduciary matters. 

This helpful booklet is available 
to attorneys who are acting as 
fiduciaries, or who are advising 
clients in such matters. It contains 
five sections — each with instruc- 
tions — for inventory, claims, re- 
ceipts, disbursements and memo- 
randa. Also, seven important check 
points are listed as constant re- 
minders on proper procedure. 

In addition to providing extra 
services in its capacity as an ex- 
perienced surety, the AStna Casu- 


For copies of “Fiduciary’s Record of Estate Transactions” 
contact the AEtna representative in your community, or write: 


RINA CASUALTY AND SURETY COMPANY 


AFFILIATED COMPANIES: 


AUTOMOBILE INSURANCE COMPANY 





AINA LIFE INSURANCE COMPANY 
STANDARD FIRE INSURANCE COMPANY 


alty and Surety Company offers 
exceptional facilities for provid- 
ing fiduciary bonds with efficiency 
and dispatch. 

7Etna’s broad experience in the 
fiduciary field is always available 
through your local AZtna repre- 
sentative. He can place at your 
disposal the resources of a com- 
pany with unquestioned financial 
strength and familiarity with all 
phases of fiduciary matters. 
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Committee on Retirement Benefits 

for Lawyers 

The leading project of this impor- 
tant A.B.A. Committee has been the 
passage of the Keogh-Reed bills (H.R. 
4371 and H.R. 4373) which have been 
indorsed in principle by the A.B.A. 
and are now under congressional con- 
sideration. These bills are designed to 
place lawyers and other professional 
and self-employed men in the same tax 
position as corporate officers and em- 
ployees making savings under corpo- 
rate pension plans. 

Committee Chairman George Rob- 
erts, of New York, appeared as a wit- 
ness before the House Ways and Means 
Committee last May in support of this 
legislation. Joining him on the stand 
were Leslie M. Rapp, chief draftsman 
of the bills, representing the New York 
State Bar Association, and Dr. Frank 
G. Dickinson, of the American Medi- 
cal Association. Other professional 
groups, farm organizations, and bond 
and investment associations were also 
represented. 

Chairman Roberts summed up the 
position of the Bar and ‘the other 
groups when he testified in part as 
follows: 

“Congress has for some years en- 
couraged the establishment of corporate 
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pension plans for the benefit of em. 
ployees and officers of corporations by 
allowing preferential tax treatment for 
the corporations’ contribution to such 
plans. As the law stands at present, 
no such comparable treatment is al- 
lowed to those who must provide for 
their old age security out of the money 
which they themselves earn. The pro- 
posed legislation would to a consider- 
able extent remove that discrimination 
and inequity. The bills provide for 
the postponement by individuals of 
income tax with respect to a limited 
portion of earned net income which is 
paid into a so-called ‘Restricted Re- 
tirement Fund’, or invested in a te- 
stricted annuity contract as defined in 
the bills. The total amount which can 
be excluded from taxation in any one 
year shall not exceed 10 per centum 
of the taxpayer’s earned net income or 
$7,500, whichever is the lesser.” 


The House Committee expressed 
great interest in the proposed legisla- 
tion and questioned the desirability of 
including lawyers and doctors under 
the Social Security Act. Witnesses re- 
plied that the benefits of the Keogh- 
Reed bills would be in addition to 
Social Security benefits, if the latter 
were expanded to include lawyers and 
other professional groups. 


Sounds Legal to Us 


The judge looked at the man who was seeking to obtain a divorce. 
“Misrepresentation. 
You will have to explain more fully.” 

“Oh, I can do that, Your Honor,” said the man, readily. 
this woman to marry me she said she was agrecable. 


claim false pretense?” he asked. 
curious reason to want a divorce? 


A. Ferrall, Volta Review. 


“You 
Isn’t that a rather 


“When I asked 
She wasn’t!”—John 
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Doing some serious thinking 


about choosing your career 
$ , 


H™ you ever felt that law writing and re- 
search is your forte rather than the actual 
practice of law? Are you inclined towards creative 
work? 


Then you may be interested in this challenging 
position. Law writing and research careers are open 
for the right persons on our Editorial Staff. 


If you have an aptitude and preference for law 
writing and research, and seek a position offering 
a permanent congenial career with advancement 
opportunities according to ability, write for perti- 
nent details from: 


Mr. Harry L. Holcomb, Vice President 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 14, New York 








OO OFTEN is “that kind word” 
overlooked and neglected in the 
course of a lawyer's practice, particu- 
larly when the matter in question deals 


with human emotions. I refer, of 
course, to matrimonial difficulties in 
which the questions of divorce, annul- 
ment or separation are considered. 


These terms have become so com- 
monplace that reference to one or the 
other amongst married people is made 
too often, frivolously and promiscu- 
ously over the slightest provocation. 


Our courts and calendars are clog- 
ging up at a dangerous rate and I dare 
say a great many of the actions insti- 
tuted for divorce, annulment or sepa- 
ration could have been avoided and 
dispensed with, homes kept intact and 
the safety and preservation of the un- 
fortunate offspring retained and safe- 
guarded. 


Experience for many years in that 
field has proven to me that a kind 
word exercised with discretion and 
tact by the lawyer has soothed the 
emotionally disturbed minds of men 
and women, created understanding 
where misunderstanding existed and 
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“That Kind Word” 


By LOUIS LINDAUER 
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Reprinted from Brooklyn Barrister, December 1951 





ze 


invariably prolonged and often perma. 
nently kept a family together. 


A lawyer should take a personal in. 
terest in such a case rather than con- 
sider it “Just another case” and with 
careful study exercise his ability to 
express “That kind word” that may 
salvage a home that is dangerously tot- 
tering. 

I have had occasions to berate young 
couples who have come to my office 
determined to end it all—“We want 
a divorce” or “We want an annulment” 
etc. When the cause for this situation 
was discussed openly the misunder- 
standing that led to it could invariably 
be traced to undisclosed grievances or 
pent-up emotions to a point where 
what seemed like a mountainous dis- 
turbance simmered down to a petty 
and insignificant complaint. 

When tactfully explained with a 
pleasant and kind reproachful word, 
the lawyer can abate the storm, to the 
extent that a ray of sunshine appears 
on the horizon. The litigants, suddenly 
awakened, exhibit a glint of under- 
standing in their eyes. Coyly and 
shyly they will glance at one another 
and realize that much ado was made 
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THIS SPACE 
RESERVED 


...Every attorney who is aware of 
the money involved in insurance 
cases should reserve space in his li- 
brary for the 12 volumes of COUCH 
CYCLOPEDIA OF INSURANCE LAW, 
the modern classic in its field. If you 
don't already own this great insur- 
ance library, write us for complete 
details. The Lawyers Co-operative 
Publishing Co., Rochester 14, N. Y. 
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over nothing. Soon they are happily 
on their way, reconciled far beyond 
their original expectations. 

Dealing with human emotions and 
family existence is parallel in impor- 
tance to the criminal practice which 
bears the responsibility of a person’s 
freedom or possibly life. A lawyer 
who does not possess the qualifications 
necessary to exercise the use of “That 
kind word” in the handling of persons 
mentally disturbed over family strife 
should shun such practice as he would, 
if called upon to defend one charged 
with a crime that may lead to a jail 
sentence and even death, if he was not 
prepared by knowledge and experience 
to do justice to such a matter. 

The welfare of the parents and the 
children so involved and the safety of 
the home are paramount to all man- 


CASE AND 





COMMENT 





made laws and on a par only with th 
Ten Commandments. Such a matte 
should be handled with utmost care 
tact and with a realization of the fe. 
sponsibility entailed. 

The study of human psychology and 
the idiosyncrasies of the mind are ¢&. 
sential prerequisites to the lawyer who 
undertakes to solve matrimonial dis. 
turbances. Before he brings the matter 
into court wherein the very privacy of 
the home is openly and publicly aired 
and where it remains a blot on the 
character of the litigants, and particu. 
larly the children, he should be thor. 
oughly convinced that the parties are 
incompatible to a point where a recon- 
ciliation will not overcome such illness. 

The safety, the preservation and the 
sanctity of the home, the parents and 
the children should be preserved. 





Justice 


If we are to keep our democracy there must be one commandment: 
“Thou shall not ration justice.’—Judge Learned Hand. 


Our Greatest Need 


“The greatest need of our age and for us individually as lawyers, I have 


no hesitancy in saying, is 


for us to 





recapture the conviction that 





controlled the action of men in earlier crises in society and in the law, 


that actions of individual men can be made to count and that we do have 
within us the power to work out solutions of social problems by dint of 
reason and resolution.” —Arthur T. Vanderbilt. 


Is It True? 















“By improved methods in legal offices, the average lawyer today can 
probably accomplish twice as much as he could even 25 years ago.”"— 


Ottawa (Canada) Citizen. 


Wise Answer 





Lawyer (pressing a witness to define the degree of incapacity suffered 
by his client) : 
of liquor?” 

Witness: 





“I'd say he was both.”—Standard Magazine. 


“Would you say he was intoxicated or under the influence 
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ABBOTT 


A Great Name in Law Books 


ABBOTT’S FACTS — Fifth Edition 


1 volume, over 1600 pages, devoted to the proof 
of facts which are not covered in the usual work 


on evidence Price $15.00 


ABBOTT’S CRIMINAL TRIAL PRACTICE 
— Fourth Edition 
1 volume, over 1500 pages, an up-to-date treatise 

on all phases of criminal practice Price $15.00 


ABBOTT’S CIVIL JURY TRIALS 
— Fifth Edition 
1 volume, over 1200 pages, a discussion of all of 
the steps in the trial of a civil action 


The three great “how” texts of the legal pro- 
fession. Our supply is limited — order today. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 14, New York 








By MURRAY J. DIAMOND 


. 


of the New York Bar 


oe 


QC) NCE upon a time! in a far off kingdom,* there lived a very beautiful girl 

She lived with a stepmother and two 
stepsisters, who bore only hate for her because she was so beautiful. They 
treated her badly and made her work very hard for them4 


who was known as Cinderella. 


One day the king announced a ball® for his son, the Prince, who was returning 
from abroad. All of the eligible ladies® in the kingdom were invited. Cinder- 
ella’s stepsisters made great plans for the occasion, and to help them she had 


to work twice as hard.7 


On the night of the ball off went the two stepsisters but poor Cinderella 
could not go. She had nothing to wear. Suddenly her fairy Godmother ap- 
peared and dressed Cinderella in the finest even supplying a coach and four. 


1The phrase “Once upon a time” does 
not constitute a time certain and as such a 
reasonable time will be implied—Bpxct on 
Contracts at Page 43256. 

2“The law of the foreign jurisdiction 
must apply unless it falls within one of the 
exceptions of the Corporation Law.”—lIn re 
Bigs Estate 24 Ben. 465. 

3 Residents must name and register with 
the appropriate department such name of 
all new born children born unto them.— 
Administrative Code, Sec. 822. 

4There is authority that this does not 
constitute slavery under the XIII Amend- 
ment to the Constitution. The court on a 
similar state of facts in Fleagle v. Fleagle 
35 Sap. 97 said in this important decision 
“Where one can walk out on his own feet, 
well he can get out.” Note: It is ques- 
tionable under the Taft-Hartley Act as to 
whether such treatment need be tolerated 
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today. However under the new Social & 
curity Act the party is now covered by the 
inclusion of domestic help into the act. 


5 Personal messages are not permitted on 
the radio.—F. C. C. Regulation. However 
in the People v. Pravdachinski, 12 Red. 75, 
the court said, “The handing out of hand- 
bills and circulars, and the shouting on 
street corners must be permitted under our 
constitutional guarantees.” 

6 “Eligible ladies” are defined as gitls 
over the age of 18, between the ages o 
16 and 18 with parental consent and be 
tween the ages of 14 and 16 with parental 
consent and an order of a court of proper 
jurisdiction. 


7 Fleagle v. Fleagle, 35 Sap. 97, supra 





8 It is a misdemeanor to appear in public 
without wearing anything—Penal Code, 
sec. 654. 
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Dean Roscoe Pound. 
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lifetime in the practice of law. 
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But she warned Cinderella that at the stroke of midnight all would return tp 


its original state? 


Cinderella had a marvelous time. The Prince spent the entire evening with 
her and she quickly lost track of the time.!° At the stroke of midnight she fled 
pursued by the King’s men," but the only trace that they could find was a glas 


slipper that she lost.!* 


The search was on! 
foot would fit the slipper.!® 


stepsisters who tried in every way to get it on their feet. 


The Prince would marry the girl in the kingdom whos 
Everyone tried it but failed including the two 


Finally the King’s 


representative noticed Cinderella and asked her to try the slipper on. The 


stepsisters laughed, but the representative insisted. 


The slipper fit! and 


Cinderella and the Prince lived happily ever after.’ 


9 “Not living up to the letter of the con- 
tract would constitute a breach of such con- 
tract and the parties have a right to be 
returned to the status quo.”—Blackacre v. 
Whiteacre, 44 Anyacre 593. 


10 “If the parties so intend, time will be 
of the essence” —ibid. 


11 Pursuit here is objectionable as there 
is no reasonable ground to suspect that a 
crime has been committed. See Penal Code 
sec. 4444 and annotated cases. 


12 Lost property belongs to the finder as 
against all the world except the true owner. 
—Bpxct on Property. (See Special Rule 
for losses on Subway cars). Opinion of 
Attorney-General—It appears that a coach 
and four does not fall under the cate- 
gory of Subway cars, so that special rule 


may not apply in this particular ca 

13“This does not constitute discrimin- 
tion under the Anti-Discrimination Act, but 
is merely a condition precedent.”—People 
v. The Prince, 23 Kingdom 85. 

14"* * * nor deny to any person 
within its jurisdiction the equal protection 
of the laws.” Art. XIV of the Constitv- 
tion. 

15 The slipper must be returned to Cin- 
derella. (See Footnote 12.) 


16 Equity will only complete an incom: 
plete thought when it can reasonably ascer- 
tain the meaning. Where as here the 
phrase ends with “after” equity cannot ascer- 
tain “after what,” so it is not for the cour 
to decide how the entire affair ended— 
Commentaries of the King’s Chancellor. 


Persuasive Argument 
“Gentlemen of the jury, pleaded the lawyer for the blonde and attractive 
transgressor, “shall this charming and beautiful young lady be cast into a 
dull and lonely cell, or shall she return to her cozy little apartment at 
145 Walnut Street, telephone 5-8643?”—Tax Topics. 


Anniversary Date 


An irate woman, seeking a divorce, told the judge: 
never thinks of anything but horse racing. That's all he talks. 
From morning till night it’s horses, horses, 
Why, he doesn’t even remember our wedding date.” 


is the only place he goes. 
horses. 


“That's a lie, judge!” shouted the husband. 
Twenty Grand won the Kentucky Derby.”—Lex (Canada). 


“My husband 
The track 


“We were married the day 
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To Deed Or Not To Deed 


Lament of a Frustrated Shakespearean Doomed to Teach the Law of Property 


By GRAYDON SHAW STARING 


Berkeley, California 


To deed or not to deed; that is the question: 

Whether ‘tis nobler in the premises to suffer 

The slings and arrows of adverse possession, 

Or to buy writs against a sea of trespassers 

And sustain demurrers to them all. To die; escheat; 

No more! and by escheat to say we end 

The tenure, and the thousand profitable incidents 

That lords are heir to; ‘tis an appropriation 

Devoutly to be wished. To die,—escheat; 

Escheat; perchance to redeem: aye, there's the rub; 

For by escheat what hereditaments (both corporeal and incorporeal, of 
course) are lost, 

When we have been ejected from this easement to light and prospect, 

Must toll our statute; statute;—there’s the device 

That makes a trespass out of tenancy for life; 

Now who would bear the cost of party walls, 

The tenant's depredation, the landlord's contumely, 

The dower of some grantor’s wife, loss of lateral support, 

Description by false metes and bounds, and easements 

That patient ignorance of the layman takes, 

When he himself might his own title quiet 

With a good spring gun? Who would covenants expound, 

Or grunt and sweat about an equitable servitude, 

But that the dread of something more subtle than joint tenancy, 

Community property, that undiscovered country from whose bourne 

No scholar quite returns, puzzles the will, 

And makes us rather bear those ills we have 

Than fly to others for which no summaries have been prepared? 

Thus Restatement doth make parrots of us all, 

And perpetuities is nutshelled by 

A workman in some Boston phrontistery; 

While estates of great wealth and promise 

With litigation soft dissolve away 

And leave but their muniments. 











Selecting a Juror 


Wis the check of a juror’s back- 
ground and persuasions has not 
been made by a trained investigator, 
the defense lawyer must discover them 
by direct questioning or by inference. 
His objective is to derive a picture of 
the mental reaction of the juror to a 
criminal case and this particular de- 
fendant. The nature of the alleged 
offense has been revealed to the juror. 
The accused sits a few feet away. The 
lawyer's task is to sense the impression 
that this scene creates. One of the best 
means for acquiring this insight is to 
state a clear-cut defense principle of 
law which applies to every criminal 
case, or an outline of the theory of 
facts relied upon for justification here, 
and then note the reaction as the an- 
swer is given whether the juror will 
apply it to the evidence. If a sound 
proposition of law has been stated, 
with no objection interposed by the 
prosecutor, the juror is almost certain 
to give an affirmative answer. The 
answer is not important. It is the 
expression in the eyes of the juror 
which informs the lawyer that this 
answer is given grudgingly or with 
38 


Criminal Defense 


By CHARLES C. ARADO 


of the Chicago Bar 


Reprinted from Chicago Bar Record, January 1952 


wholehearted approval. In the frac 
tion of a second, a lawyer concluds Wh 
that this juror is either inwardly hostik} tion 
toward the defense or inclined in it emy 
favor. Sometimes the margin is n-{ any 
row. More questioning will be neces 
sary to confirm the opinion. In an 
event, the ultimate decision as to ac. 
ceptability or rejection of a juror i ‘ 
traceable to intuition. Its accuracy wil No 
be read into the verdict. One of the} You 
strangest attributes of a criminal tid} 4 
is that the verdict should be so vitall we 
influenced by a defense lawyer's spon 
taneous impulse. 
Self-Incrimination 

A layman has difficulty in under 
standing why a suspect refuses to a0- — 
swer a seemingly innocuous questiot TI 
claiming that his reply might incrim]| —_, 


inate him. Such a person is acting 
upon sound legal advice, for if thet | 
door is opened by a partial answer, if | 
permits the prosecutor to launch : 
searching investigation into all the cr N 
cumstances affecting the suspect's conf | 
nection with the transaction. Ts 
an apparently irrelevant ir i 


be held proper if the prc: ¢ 









































WHY NOT LOOK IT UP, GENTLEMEN? 


r aa Why argue about legal terms? If it’s the meaning or pronuncia- 
ardly host tion of a word, a term, an expression, or a maxim, which has been 
lined in is employed in a statute, a decision, a pleading, a will, a contract or 
rgin is nz-{ | any doctrine, you'll find your authoritative answer in... 


ill be neces. 
ng BALLENTINE’S LAW DICTIONARY 


f a juror is 
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One of the) your chance to order now on a risk-free, approval basis. 
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that he has either direct or circum- 
stantial evidence supporting his sus- 
picion. When the right against self- 
incrimination is waived in part, it is 
waived as to all matters having a con- 
jectural bearing upon the inquiry. 
Only the discretionary ruling of a 
presiding judge can limit the scope of 
the subsequent interrogation. As a 
rule, unlimited leeway is afforded the 
prosecutor in his exploring probe to 
disclose a crime committed by a sus- 
pect or his confederates. 


Judicial Attitude 


A consciousness of the gravity of his 
duties is the first qualification of a 
judge presiding in the criminal court. 
The test of the fulfillment of his mis- 
sion is the satisfaction of lawyers on 


COMMENT 


each side of a case at its conclusior 
that they have received a fair trial, 4 
judge must depend measurably upo 
lawyers for his guidance. He shoul 
listen attentively to them when the 
indicate diligent preparation. Such , 
lawyer knows the ramifications of the 
evidence better than a judge can knoy 
them. The judge’s mind is to be oper 
for information and enlightenment. Is 
every criminal trial, the issue is no 
merely the guilt of the defendant; th 
latter’s constitutional rights are als 
on trial. A defense lawyer is both a 
advocate of his client and the protect 
of his rights. Therefore, the basic dun 
of a trial judge, from the defense view. 
point, is to conform his rulings wit 
those of reviewing courts which have 
interpreted and upheld the rights oi 
a person accused of criminal offense. 


The Lawyer and Administration of Justice 
“It too often is overlooked that the lawyer and the law office are 


indispensable parts of our administration of justice. 


Law-abiding people 


can go nowhere else to learn the ever changing and constantly multi- 
plying rules by which they must behave and to obtain redress for their 
wrongs.”—Hickman v. Taylor, 329 US 495, 514-515, 91 L ed 451, 464, 


465. 


And Still True 


Strong peoples, and only those peoples, make strong leaders, and 
only those peoples have remained strong at all times who have taken an 


active part in the government. 


Wherever only a few participated, the state 


was soon weakened and destroyed. But wherever a majority gave its assist- 
ance, the state lived an indestructible, continually self-rejuvenating life— 


Teutscher Merkur, August, 1814. 


(Quote translation). 


Effective Argument 
After a young lawyer had talked for three and one-half hours to the 
jury, which felt like convicting him instead of the defendant, the opposing 
lawyer arose, and said only, “Your Honor, I will follow the exampie of 
my young friend, who has just finished, and submit the case without argu- 
ment.”—Sunshine Magazine. 
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Matrimonial Insanity? 
By JOHN H. CALDWELL 


Librarian, Arkansas Supreme Court 





—, day we read where some man 
or woman has married his or her 
third, fourth, fifth or sixth time which 
always reminds me of a trial I heard 
about several decades. ago. A man 
was on trial in Illinois for horse steal- 
ing. His attorney entered a plea of 
matrimonial insanity. Exclaimed the 
judge: “Matrimonial insanity! I nev- 
et heard of that before. However, let 
us have the evidence. Proceed with 
the trial, gentlemen.” 

Several witnesses testified that dur- 
ing the preceding ten years the defend- 
ant had married five times and was 
living with his fifth wife at the time 
of his arrest, and that they had kept 
the man constantly in hot water by 
their eternal scoldings, fault-finding, 
nagging and quarrelsome dispositions. 
At the close of the evidence defend- 
ant's lawyer arose and made an elo- 
quent appeal to the court contending 
that his client could not be held a 








responsible agent within the meaning 
of the law after having been galled, 
abused, accused, tortured and _tor- 
mented by Xantippes for ten years— 
that such experiences would render any 
man unaccountable for his conduct, etc. 
This was sufficient for the judge who 
charged the jury as follows: “Gentle- 
men of the jury. This court has had 
a certain amount of matrimonial expe- 
rience with one female and such ex- 
perience has not been altogether of a 
satisfactory character. But here is a 
man who was so blind, so dumb and 
idiotic as to marry six scolds and 
shrews, one right after another. For 
so doing I class him a natural born 
fool, and even if he had had any intel- 
ligence to begin with, the dwelling 
with such women would have destroyed 
it. The defense counsel's plea is sound, 
logical and just in both law and equity 
and I instruct you to bring in a verdict 
of not guilty.” The jury did j&st thar. 
41 


Assault — by employee collecting 
debt. In Hill v. McQueen, 204 Okla 
394, 230 P2d 483, 22 ALR2d 1220, 
the plaintiff, a debtor of defendant co- 
partnership, brought an action for as- 
sault and battery allegedly committed 
by defendant general manager of the 
copartnership. Except for the author- 
ity to collect debts as an incident of 
his office, the only authority of the gen- 
eral manager in relation to the plaintiff 
was the direction by the president of 
the copartnership to inquire of the 
plaintiff about the indebtedness. Judg- 
ment was awarded against both de- 
fendants and the copartnership ap- 
pealed on the ground that the general 
manager was acting without the scope 
of his authority in committing the 
assault. The general manager appealed 
on the ground that the trial court erred 
in summarily denying a request of the 
jury that depositions in evidence be 
sent to the jury room. 

The Supreme Court of Oklahoma, in 
an opinion by Justice Gibson, held that 
the trial court erred in overruling the 
motion of the copartnership for a di- 
rected @erdict since it was clear from 


42 


the facts that the general manager ip 
committing the assault was acti 
without the scope of his employment 


The appended annotation in 22 Alj 
2d 1227 investigates the question 
an employer's liability for an assaui 
committed by an agent or servanté 
gaged in collecting his employer's deb 


Automobiles — blinding ligh 
Recovery of damages sustained in 
collision of automobiles was sought 
Hisaw v. Hendrix, 54 NM 119, 2f 
P2d 598, 22 ALR2d 285. The plait 
tiffs, driving in their car at night 
were cognizant of defendant's tow 
truck and a state police car passing 
them. Upon arriving at the scene of a 
disabled car, the tow truck stopped 
partially on the traveled portion of the 
highway and the driver, without dis. 
playing warning flares, crossed the 
highway to inspect the disabled ca 
Arriving at the scene a short time late 
the plaintiffs, blinded by the head: 
lights of another parked car, collide! 
with the rear end of the tow truck. A 
statute prohibited the parking of a ai 
on the highway when it is safe ani The La 
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practical to pull off the highway. An- 
other statute required the driver of a 
truck used in the “transportation of 
property” to display flares “immedi- 
ately” upon stopping on the paved por- 
tion of a highway at night. 

A judgment for the plaintiffs was 
affirmed by the Supreme Court of New 
Mexico, in an opinion by Justice Mc- 
Ghee, which held that the defendant 
was not excused from compliance with 
the statutes on the theory of their in- 
applicability to a tow truck actively 
engaged in rescue operations, that the 
tow truck was used for the “transpor- 
tation of property” within the meaning 
of the statute, that the few minutes 
spent by the driver of the tow truck 
in inspecting the disabled car was a 
violation of the statutory duty of “im- 
mediately” displaying flares. 

The question whether the plaintiffs, 
blinded by headlights, were guilty of 
contributory negligence in failing to 
stop immediately was held to be a ques- 
tion of fact. 

The extensive appended annotation 
in 22 ALR2d 292 contains an exhaus- 
tive discussion of “Duty and liability 
of vehicle driver blinded by glare of 
lights.” 


Automobiles — duty to dim lights. 
Recovery of damages for personal in- 
juries resulting from a collision of 
automobiles was sought in Lemonds v. 
Holmes, — Mo App —, 236 SW2d 
56, 22 ALR2d 418, by a passenger of 
one of the cars against the operator and 
the owner thereof and against two 
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police officers who had parked the| automobile 
other car on a rainy night partially on hicle. 

the left-hand shoulder and lane of the 
highway with its bright lights on. The| 
officers, at the time, were engaged in 
removing a somnolent drunken map 
from a truck parked on the side of the 
road. The lights on the officers’ car| 
gave the impression to the other driver 
that a car was approaching in the 
middle of the road. 


Bankru 
ness, or CC 
Missco H 
States, 185 
the Unite 
creditors | 
tion in b. 

| corporatio 


Judgment on a verdict for the plain. ee, 
tiff against the defendant-police officers, oss ead fa 
and against the plaintiff for the other letting of 
defendants, was affirmed by the Spring-| 4. corpo! 
field Court of Appeals, Missouri, in an engaging 
opinion by Presiding Justice Vande oeher acti 
venter, which, giving the prevailing tended ( 
parties the benefit of all facts, circum- 
stances, and reasonable inferences tend- 
ing to support their theories of the, 
case, held that the jury, to whom the 
question was properly submitted, cor- | 
rectly found that the defendant-police poration. 
officers’ acts as to the place and manne | tHe Fi 
of parking their car constituted negli-| District 
gence contributing to the injury of the| ee : 
plaintiff, and that it could not be held{ ae 
that the other defendants were guilty | peop, 
of negligence as a matter of law. The| a ei 
status of the defendants as policemen| = ‘am 
was held, because of the nonemergeng | 7 a 
nature of their mission, not to absolve Giese 


eyed, busi 
tion” subj 
within tl 
ruptcy Ac 


were not 





them from the duty of operating their POF" 
car with the highest degree of care. Wha 

The extensive annotation in 22 ALR} D&S, OF « 
2d 427 contains an exhaustive colle-} ‘0 invol 






tion of cases passing upon the priman} zation u 
negligence of a motorist who fails w} cussed i 
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automobile upon meeting another ve- 
hicle. 


Bankruptcy — of “moneyed, busi- 
ness, or commercial corporation.” In 
Missco Homestead Asso. v. United 
States, 185 F2d 280, 22 ALR2d 1015, 
the United States and six individual 
creditors petitioned for the adjudica- 
tion in bankruptcy of a co-operative 
corporation incorporated for the pur- 
pose of borrowing money from the 
United States and using it to aid farm- 
ers and farm families through the sub- 
letting of large tracts of land leased by 
the corporation and for the purpose of 
engaging in numerous and various 
other activities. The corporation con- 
tended (1) that it was not a “mon- 
eyed, business, or commercial corpora- 
tion” subject to involuntary bankruptcy 
within the provisions of the Bank- 
ruptcy Act and (2) that the petitioners 
were not bona fide creditors of the cor- 
poration. 

The Eighth Circuit, in an opinion by 
District Judge Dewey, held (1) that 
the co-operative corporation, in view 
of its purposes, powers, and activities, 
was a “moneyed, business, or commer- 
cial corporation” subject to involun- 
tary bankruptcy and (2) that the peti- 
tioners were bona fide creditors of the 
corporation. 

“What constitutes a ‘moneyed, busi- 
ness, or commercial corporation’ subject 
to involuntary bankruptcy or reorgani- 
zation upon creditors’ petition” is dis- 
cussed in the appended annotation in 
22 ALR2d 1021. 
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Building or Construction Con- 


tract — as entire or divisible. Recov- 
ery of the amount due under a contract 
for extensive alterations of a house was 
sought in New Era Homes Corp. v. 
Forster, 299 NY 303, 86 NE2d 757, 
22 ALR2d 1338, action by the con- 
tractor against the owner. The con- 
tract called for an agreed price for the 
total job with stipulated amounts to 
be paid upon signing the contract, 
upon delivery of materials and starting 
of work, upon completion of the rough 
carpentry and plumbing work, and 
upon completion of the job. Upon 
completion of the rough work and 
refusal of the payment then due, the 
contractor stopped work. 


Judgment on a verdict for the 
amount of the payment due upon com- 
pletion of the rough work was reversed 
by the Court of Appeals of New York 
which, in an opinion by Justice Des- 
mond, held that the contract was an 
entire, and not a severable or divisible, 
one and that recovery of the contractor 
was limited to either that in quantum 
meruit for the work finished, or the 
contract price less the cost of comple- 
tion and payments made. 

The subject of the extensive append- 
ed annotation in 22 ALR2d 1343 is 
“Building or construction contract pro- 
viding for instalment or ‘progress’ pay- 
ments as entire or divisible.” 


Business Lease — implied covenant 
not to compete. The plaintiff in Stock- 
ton Dry Goods Co. v. Girsh, 36 Cal2d 
677, 227 P2d 1, 22 ALR2d 1460, les- 
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sor to the defendant of part of a de- 
partment store “to be conducted as a 
shoe department,’ brought suit for 
declaratory relief alleging that the de- 
fendant claimed the exclusive right 
under the lease to operate a shoe de- 
partment in the store, which claim the 
plaintiff disputed. The defendant 
based his claim to the exclusive right 
on an implied covenant arising from 
the inference to be drawn from the fact 
that there had always been but one 
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shoe department in the store. The 
lower court rendered judgment for the 
plaintiff and the defendant appealed. 

The Supreme Court of California, in 
an opinion by Justice Shenk, affirmed 
the judgment for the plaintiff and held 
that there was no implied covenant on 
the part of the lessor not to conduct an- 
other shoe department in the same 
store. 

The appended annotation in 22 ALR 
2d 1466 investigates the question 


“This is a great day for me—I'm taking a case to the Supreme Court.” 
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CASE AND 


whether an implied covenant on the 
landlord's part not to enter into compe- 
tition with his lessee can be implied 
from a lease of property to be used for 
the purpose of carrying on a particular 
business. 


Civil Damage or Dramshop Act 
— extraterritorial effect. The plaintiff 
was injured in an automobile accident 
in Indiana and brought suit against the 
defendant, under the Illinois Dram 
Shop Act, for furnishing liquor in 
Illinois to the driver of the automobile 
in which she was a passenger. The 
lower court entered an order dismissing 
the complaint and the plaintiff ap- 
pealed. 


In Eldridge v. Don Beachcomber, 
342 Ill App 151, 95 NE2d 512, 22 
ALR2d 1123, the Appellate Court of 
Illinois; First District, in an opinion 
by Justice Tuohy, affirmed the dismis- 
sal of the complaint on the ground that 
the statute in question had no extra- 
territorial effect. The court pointed 
out that if the legislature had intended 
the statute to have extraterritorial ef- 
fect, it would have so provided. 


The few cases which involve the 
“Extraterritorial effect of civil damage 
or dramshop act” are discussed in the 
annotation in 22 ALR2d 1128. 


Clergymen — privileged communi- 
cations. The plaintiff in Buuck v. 
Kruckeberg, — Ind App —, 95 NE2d 
304, 22 ALR2d 1145, brought suit 
for the partition of realty based on a 
deed from the defendant’s mother and 
joint tenant, The defendant counter- 
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claimed for the cancelation of the deed 
to the plaintiff on the grounds that jt 
was procured by undue influence and 
that his mother and cotenant was of 
unsound mind. when she executed it 
During the course of the trial, the opin. 
ion testimony of a clergyman, intimate. 
ly acquainted with the deceased grantor, 
as to her soundness of mind at the 
time of the execution of the deed was 
excluded. The lower court found the 
deed valid and decreed partition, and 
the defendant appealed. 

The Appellate Court of Indiana, in 
an opinion by Presiding Justice Crum- 
packer, reversed the lower court’s judg- 
ment and remanded the case for a new 
trial upon the grounds that the issues 
of undue influence and mental com- 
petency were questions of fact and that 
the exclusion of the clergyman’s opin- 
ion testimony constituted prejudicial 
error. 

The annotation in 22 ALR2d 1152 
discusses “Matters to which the privi- 
lege covering communications to cler- 
gyman or spiritual adviser extends.” 


Conflict of Laws — capacity to sue. 
Damages for personal injuries sus- 
tained in an automobile accident were 
sought in Nelson v. American Employ: 
ers’ Insurance Co., 258 Wis 252, 45 
NW 2d 681, 22 ALR2d 1244, an action 
brought in Wisconsin by a wife against 
her husband, the driver of the car, and 
his automobile insurer. The husband 


and wife were residents of Wisconsin, 
a separate property state; the accident 
occurred in New Mexico, a community 
property state. Both states had statutes 
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ence and An order overruling a demurrer was 
t was of { affirmed by the Supreme Court of Wis- 
cuted it. § consin, in an opinion by Justice Martin, 
the opin- § which, ruling that the question whether 
intimate- | the wife has a cause of action against 
| grantor, } her husband is controlled by the law 
d at the } of the situs, held, at least in the absence 
Jeed was } of a contrary statutory construction by 
ound the | the New Mexico courts, that the action 
ion, and | by the wife against her husband for 
negligently inflicted injuries was au- 
diana, in } thorized by the statute permitting mar- 
-e Crum- } ried women to sue, and that such action 
rt's judg- f was not precluded by the community 
or a new F property law of New Mexico. 
he issues} The appended annotation in 22 ALR 
tal com- § 2d 1248, entitled “Conflict of laws as 
and that } to right of action between husband and 
n’s opin- § wife or parent and child,” supersedes 
rejudicial | or supplements prior annotations on 
the subject. 
or oe Corporate Stock — remedy for re- 
ae fusal to register or transfer. The plain- 
ands.” tiff in Wentworth v. Russell State Bank, 
167 Kan 246, 205 P2d 972, 22 ALR2d 
ty to sue. } 1, legatee of shares of stock in a state 
ries sus- } bank, presented the shares to the bank 
lent were § for transfer to herself and her nom- 
Employ: f inees. Before the shares were pre- 
252, 45 sented, the bank’s bylaws and charter 
an action f were amended to prohibit the disposi- 
fe against § tion of the stock to persons other than 
> car, and F stockholders who were customers of 
husband f the bank without first offering the 
/isconsi®, f same to the board of directors. An- 


accident F other amendment restricted the trans- 
mmunity ffer of stock to heirs or beneficiaries 
d statutes Bto those residing within fifty miles 
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from the city in which the bank was 
located. After the bank’s officers re- 
fused to make the transfer of the stock 
on the books of the bank because such 
transfer would violate the above 
amendments, the plaintiff brought a 
mandamus proceeding against the bank 
and others to compel the transfer of 
stock on the books of the bank. An 
alternative writ was issued and the 
defendants filed a motion to quash the 
writ. This motion was overruled and 
the defendants appealed. 

The Supreme Court of Kansas, in 
an opinion by Justice Thiele, held that 
the amendments of the bylaws and 
charter were unconstitutional and vio- 
lated the Kansas statutes. According- 
ly, it was held that since the plaintiff 
had no adequate remedy at law, she 
was not limited to an action for dam- 
ages for the refusal to transfer the 
stock but could maintain a suit in 
equity or an action in mandamus to 
compel the transfer. 

The exhaustive annotation in 22 
ALR2d 12 discusses “Remedy for re- 
fusal of corporation or its agent to 
register or effectuate transfer of stock.” 


Counterclaim — failure to assert. 
In an interpleader action, one defend- 
ant filed a cross claim against a co- 
defendant based upon expenses in- 
curred in a prior action. Although 
the codefendant had appeared by at- 
torney, the cross claim was mailed to 
an officer of the codefendant corpora- 
tion without designating the officer 
as such. The clerk of court entered 
a default against the codefendant. The 
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codefendant thereafter (1) moved to 
set aside entry of the default; (2) 
requested the court to sanction the fil- 
ing of its answer to the cross claim, 
which answer consisted of a general 
denial and an affirmative defense on 
the ground that the subject of the cross 
claim could have been interposed by 
counterclaim in the prior action; and 
(3) moved for summary judgment. 
Appeal was taken from an order set- 
ting aside the default and an order 
granting summary judgment to the co- 
defendant. 

Under the Federal Rules of Civil 
Procedure as adopted by the Arizona 
court, the Supreme Court of Arizona, 
in an opinion by Superior Judge Udall, 
held in Biaett v. Phoenix Title & Trust 
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Co., 70 Ariz 164, 217 P2d 923, » 
ALR2d 615, that the judgment of tk 
lower court was proper for the reason; 
that (1) the default was improper 
entered since the cross claim had no, 
been properly served, and (2) th 
cross claim was barred by the failure 
to assert the issue concerned in th 
prior action. 

The appended annotation in 22 ALR 
2d 621 discusses “Failure to assert mat 
ter as counterclaim as precluding » 
sertion thereof in subsequent action 
under federal rules or similar state ruls 
or statutes.” 

Default Divorce Decree — as re 
judicata of marital property rights. 4 
decedent had obtained an interlow: 
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The use of your Daily 
Log, however, convinced 
us that it pays off fully in actual finan- 
cial return on charges made to clients 
for services and in time saved on 
bookkeeping.” 
C & H, Attys at Law, (Illinois) 


... the records we were 
keeping at the time were 
quite satisfactory except 
for the time involved. 


“J think the Log is very excellent and am 
particularly well pleased with the roster 
of business, the litigation and estate dock- 
ets, and the annual report.” 

H & J, Attys at Law, (Oregon) 
“Your Daily Log has more than paid for 
itself in billings made that are normally 
son” 

R.C., Atty at Law, (Illinois) 

“Your Daily Log for Lawyers is every- 
thing that you said it would be. I am 
confident that I shall enjoy using it in 
the coming year.”’ 

J.A.E., Atty at Law, (Delaware) 


tory decree of divorce based on a com- 
plaint in which it was alleged that 
pthere was no community property be- 
plonging to the parties and asking mere- 
y that the bonds of matrimony be dis- 
solved. Neither the interlocutory de- 
ree nor the final decree (which was 
entered inadvertently after the com- 
Pplainant’s death) made provision as 
0 the property rights of the parties. 
e decedent's wife, a nonresident, had 
een served by publication and a de- 
ault decree had been entered against 
er. According to the uncontradicted 
evidence, she had no knowledge of the 
fivorce action until after the decedent's 


about their 





Over 400 record forms provide an Appoint- 
ment Book; Daily Record of work done; 
Charges Made; Receipts and Disburse- 
ments; Convenient departmentalized list- 
ing of Incomplete Business; ANALYSES 
of business, of costs, of profits. You have a 
convenient place to list every fact you 
need to know for efficient conduct of your 
practice. 
Complete set of forms for one year $6.50. 
Forms bound in top quality, three-ring 
binder $10.50. Pro-rata price for balance 
of this year. Satisfaction guaranteed. 
FREE sample pages and full 
information sent on request 


COLWELL PUBLISHING CO. 
115 University Ave., Champaign (2,) Illinois 


death. She objected to the final ac- 
count by the executor of the decedent's 
will, and distribution was ordered to 
her of certain realty and personalty as 
her share of the community property. 
From the order of distribution, the 
executor appealed. 

In Re Williams’s Estate, 36 Cal2d 
289, 223 P2d 248, 22 ALR2d 716, the 
Supreme Court of California, in banc, 
in an opinion by Justice Edmonds, 
affirmed the order of distribution on 
the grounds that no issue as to prop- 
erty rights had been before the court 
which awarded the divorce and that 
the default decree did not provide, and 
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therefore did not bar or estop the 
divorced wife, as to the property rights 
of the parties. 

The subject of the appended anno- 
tation in 22 ALR2d 724 is the effect 
of a valid decree of divorce, when ren- 
dered on default, as res judicata or 
estoppel in respect of rights of the 
parties in property owned by one or 
both of them at the time of the decree 
or during the marriage. 


Default Divorce Decree — relief 
from. A husband sought, in Jelm v. 
Jelm, 155 Ohio St 226, 98 NE2d 401, 
22 ALR2d 1300, to secure vacation of 
a divorce decree granted the wife in 
an uncontested proceeding at a pre- 
vious term of court. It appeared that 
the wife had procured the decree under 
assurances to the husband that the 
divorce proceedings would not be pros- 
ecuted, and without disclosing to the 
court her continued marital relation- 
ship with the husband after commence- 
ment of the proceedings, which rela- 
tionship persisted even after rendition 
of the decree and which resulted in the 
birth of the parties’ fourth child. Re- 
marriage of the wife to one who had 
knowledge of her wrongful conduct 
and had, to a large extent, participated 
therein occurred within a few weeks 
after discovery of the divorce by the 
husband, who sought relief promptly 
upon such discovery. 

Vacation of the divorce decree was 
affirmed by the Supreme Court of 
Ohio, in an opinion by Justice Middle- 
ton, which, after an extensive review 
of changed social conditions and con- 
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stitutional and statutory provisionf The Cor 
pertaining to the finality of a divore) in an opir 
decree, expressly overruled the ear! (1) that 
case of Parish v. Parish, 9 Ohio St 534} Law is er 
75 Am Dec 482, and held that the)not a par 
court had both inherent and Statuton} agreement 
authority to vacate the judgment, befissuing ar 
cause of the fraud perpetrated upon it} receipts co 
at a subsequent term of court, anifthe law; : 
that such authority was properly exer plaintiff w 
cised under the circumstances of th}lief to pre 
case. of the law 

The appended annotation in 22 AIR} The “G 
2d 1312, entitled “Power of court, is 
absence of express authority, to gran 
relief from judgment by default in 
divorce action,” supplements an earlie 
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brought suit in Bristol-Myers Co. vfaction to | 
Picker, 302 NY 61, 96 NE2d 177, Uvision of 
ALR2d 1203, for an injunction undefapplicable 
the New York Fair Trade Law agains}penalty, o 
the defendants, who had not themfaccount o: 
selves entered into any fair trade compress or ir 
tracts with the plaintiff but who knew 4 judg 
of such agreements and the minimug 
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resale prices established thereunde i asf 
The practice of which the plaintif Sian 
complained was the issuance of as +h | 
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merchandise from the defendants q@ount of 
other allied merchants on the basis q#*U00 not 
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gating $10 or more. 


provision 








CASE AND 


provision} The Court of Appeals of New York, 
a divore} in an opinion by Justice Froessel, held 
the earh' (1) that the New York Fair Trade 
‘io St 5344 Law is enforceable against a retailer 
| that theJnot a party to a resale maintenance 
| statutonfagreement; (2) that the practice of 
ment, befissuing and redeeming cash register 
d upon itf receipts constituted price cutting under 
court, anifthe law; and (3) that therefore the 
erly exerf plaintiff was entitled to injunctive re- 
ces of thlief to prevent the continued violation 
of the law in such manner. 
in 22 ALN} The “Giving of trading stamps, pre- 
f court, infmiums, or the like, as violation of fair 
y, tO granttrade law” is the subject discussed in 


default ifthe annotation in 22 ALR2d 1212. 
5 an earlie! 





Gaming Losses — statute of limi- 
tation as to. The guardian of minor 
ing stampii children sought in the statutory action 
plaintiff, din Weinstein v. Sea View, Inc., 188 
d drug anfF2d 116, 22 ALR2d 1386, to recover 
1 minimutfthe gambling losses of their bankrupt 
establishelffather. The defendants claimed the 
yers Co. faction to have been barred by the pro- 
2d 177, vision of the statute of limitations 
ction unde applicable to an action to recover a 
Law agaits$penalty, or to an action upon an open 
not themfaccount or upon an oral contract, ex- 
trade cotfpress or implied. 
- who kner 
e minimus 











A judgment dismissing the com- 
plaint was reversed by the Fifth Cir- 
it, in an opinion by Chief Justice 
ice of Se utcheson, which, distinguishing cases 
defendant *"¢ the action was not brought by 
edeemed ap Person injured to recover the 
fendants qemount of the injury, held the instant 
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hases agenppenalty, and to be governed by the 
provision of the statute of limitations 
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applicable to actions for which no pe- 
riod was otherwise provided. 

The appended annotation in 22 
ALR2d 1390 discusses “Action to re- 
cover money or property lost and paid 
through gambling as affected by stat- 
ute of limitations.” 


General Legacy — of securities. In 
Re McFerren’s Estate, 365 Pa 490, 76 
A2d 759, 22 ALR2d 451, a testatrix 
made general bequests of (1) treasury 
notes and preferred stock, which were 
not owned by the testatrix at the time 
of her death; and (2) shares of com- 
mon stock which were “split up” be- 
tween the execution of the will and 
the death of the testatrix. The will 
also provided for (3) the lapse of four 
legacies and it was contended that this 
specific provision for the lapse of cer- 
tain legacies evinced an intention that 
the other legacies should not lapse. 

The Supreme Court of Pennsylvania, 
in an opinion by Justice Stearne, held 
that (1) the general legatees of securi- 
ties not owned by the testatrix at the 
time of her death had the right to elect 
to take the cash value of the securities 
or have the executor purchase similar 
securities for them; (2) the general 
legatees of shares of stock which had 
been “split up” were entitled to their 
proportionate amount of exchanged 
shares or to the cash value of the stock 
bequeathed as contemplated at the date 
of the will; and (3) the fact that the 
will provided for the lapse of certain 
legacies did not evince an intention 
that others should not lapse. 

The subject of the appended anno- 
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tation in 22 ALR2d 457 is “Right of 
general legatee of stocks, bonds, or 
other securities, where testator Owns at 
time of death none such as are de- 
scribed in will or less than bequeathed.” 


Guardian of Minor Child—weight 
of religious affiliations. In Re Walsh's 
Estate, 100 Cal App2d 194, 223 P2d 
322, 22 ALR2d 689, both the maternal 
and the paternal grandmothers sepa- 
rately petitioned for appointment as the 
general guardian of their three-year-old 
grandson whose parents disappeared 
during an airplane flight. The record 
showed that both petitioners were es- 
timable persons, that the maternal 
grandmother and grandfather were in 
better financial condition and able to 
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provide more suitable home facilitig 
for the minor, and that while the m. 
ternal grandmother was of a differex 
religious faith than the child's decease 
father yet she was a religious person 
who believed in the importance of 
spiritual training. The  matern 
grandmother was appointed guardian 
and the paternal grandmother appealed 

The California District Court of Ap 
peal, in an opinion by Justice Vallé& 
held that the finding of the trial coun 
supported by evidence that it woul 
be for the best interest of the minor 
that his maternal grandmother be ap 
pointed his guardian, would not k 
disturbed on appeal. As to the dif. 
ferent religious faith of the matern 
grandmother, it was held that that fac 
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tor should be considered but that there 
is no religious, qualification for the 
office of guardian and religious faith 
alone is not necessarily controlling of 
the other surrounding circumstances. 


“Consideration and weight of reli- 
gious affiliations in appointment or re- 
moval of guardian for minor child” is 
discussed in the appended annotation 
in 22 ALR2d 696. 


Implied Gift to Issue, etc.—from 
provision over. Instructions as to the 
proper distribution of a testamentary 
trust estate were sought in Shepherd 
v. Peratino, 86 App DC 395, 182 F2d 
384, 22 ALR2d 171, by the trustee 
against the possible claimants thereof. 
At the time of the execution of the 
will and of the death of the testatrix, 
the latter had three sons and a grand- 
son, the child of a deceased son. About 
three-fourths of the estate was given 
outright to the three sons by a residu- 
ary clause, the other fourth having been 
set up in trust with the income to go 
to the sons for life and the corpus, if 
the grandson survived the sons, to go 
to the grandson with possession de- 
ferred until attainment of the age of 
thirty years, or to his children if he 
should die before attaining that age. 
Power to dispose of the corpus by will 
was given to the last surviving son, if 
the grandson should die before him and 
“not leave child or children.” The 
grandson died before the last surviving 
son but left children, for which con- 
tingency mo express provision was 
made by the will. 
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A summary judgment directing dis’ The 7 
tribution of the principal of the trus§ by Circu’ 
estate under the residuary clause of{ v. Comm 
the will was reversed by the Distric{ 184 F2d 
of Columbia Circuit, in an opinion by’ view of 
Circuit Judge Wilbur K. Miller, which reliance 
held that a gift of the principal to the} qualified 
grandson's children should be implied} there wa 
from the provision over in default off finding « 
such children, and that such construc. “Relia 
tion of the will was supported by th} or other 
general scheme of disposition of th} tax retul 
testatrix’s property. penalties 

The subject of the extensive ap} ed annot 
pended annotation in 22 ALR2d 17 
is “Gift to issue, children, wife, etc, x 
implied from a provision over in d&- 
fault of such persons.” 
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Income Taxes — fraud penalties} were sul 
A husband and wife, engaged in thd tective | 
business of ranching and operating a} subcontr: 
orange grove, employed a reputabkf bility in: 
certified public accountant to prepatf owner w 
their income tax returns. The wr} by an u 
payers furnished the accountant wit} employe 
all their books and records and the} pensatior 
accepted the returns without question} compens 
In the returns, the income of the ta} brought 
payers was understated due to im} tractor a 
proper depreciation deductions take juries su: 
by the accountant. The Commission} answerec 
of Internal Revenue assessed tax def owned tl 
ciencies and fraud penalties. The wp juries. 
payers conceded the correctness of tif suit aga 
deficiencies and paid the same, bip answerec 
contended that they should not be sf against t 
ject to the fraud penalties. The Taj Executio 
Court sustained the action of the Cos was retu 


missioner and the taxpayers petition tiffs the: 
general 


for review. 
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ecting dis The Tenth Circuit, in an opinion 
F the trus§ by Circuit Judge Pickett, held in Davis 
clause of{ v. Commissioner of Internal Revenue, 
1¢ Distric{ 184 F2d 86, 22 ALR2d 967, that in 
pinion by’ view of all the circumstances and the 
ler, whichf reliance by the taxpayers upon the 
ipal to the} qualified accountant employed by them, 
De implied} there was no substantial basis for the 
default off finding of fraud. 
1 construe} “Reliance on attorney, accountant, 
ted by th} or other expert in preparing income 
ion of the} tax returns as defense against fraud 
penalties” is the subject of the append- 
ensive ap} ed annotation in 22 ALR2d 972. 
.LR2d 177 
rife, etc., as 
ver in de- 


Injury by Subcontractor—to own- 
ers employee. A general contractor 
agreed with an owner to carry liability 
insurance for itself and, if the contract 
were sublet, to carry contractor's pro- 
tective liability insurance unless the 
subcontractor maintained his own lia- 
bility insurance. An employee of the 
owner was injured by a truck owned 
by an uninsured subcontractor. The 
employee was paid workmen’s com- 
pensation and then, together with the 
compensation insurer as subrogee, 
of the tarp brought action against the general con- 
lue to im tractor and subcontractors for the in- 
tions take juries sustained. All of the defendants 
mmission} answered except the subcontractor who 
ed tax deif owned the truck which caused the in- 
;. The tp juries. The plaintiffs then took a non- 
tness of tip suit against the defendants who had 

same, bm answered and a default judgment 
not be suf against the subcontractor who had not. 

The Ta Execution on the default judgment 
of the Coo was returned unsatisfied. The plain- 
s petitiong§ tiffs then brought action against the 
general contractor, and the subcon- 
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tractors, other than the one against 
whom judgment had been taken, were 
impleaded. Judgment was entered 
against the general contractor with 
judgment over against its subcontrac- 
tor. 

On appeal to the Supreme Court of 
Texas, in an opinion by Chief Justice 
Hickman, held in James Stewart & Co. 
v. Law, — Tex —, 233 SW2d 558, 22 
ALR2d 639, that the lower court’s 
judgment was correct and that the 
plaintiffs had the right to recover, as 
third-party beneficiaries, for the breach 
of the contract between the owner and 
the general contractor. 

The “Right of owner’s employee, in- 
jured by subcontractor, to recover 
against general contractor for breach 
of contract between latter and owner 
requiring contractor and subcontractors 
to carry insurance” is discussed in the 
annotation in 22 ALR2d 647. 


Injury on Sidewalk — tenant’s lia- 
bility. Damages for personal injuries 
sustained in falling on ice on a side- 
walk were sought in Bentson v. Berde’s 
Food Center, 231 Minn 451, 44 NW2d 
481, 22 ALR2d 733, action against the 
owner of the abutting five-story build- 
ing and a tenant of the first floor and 
basement, occupied by him as a store- 
keeper. The plaintiff's evidence was 
directed entirely toward establishing 
that water had leaked through an open- 
ing in the cornice on the roof of the 
building and frozen on the sidewalk. 
Evidence introduced by the defendant- 
owner related in part to acts of de- 





i 
i 
bY 








58 CASE AND 


fendant-tenant which might have 


caused the formation of ice. 


Judgment on a verdict against the 
tenant alone was reversed by the Su- 
preme Court of Minnesota, in an opin- 
ion by Justice Thomas Gallagher, 
which held that no obligation rested 
on the tenant to remove ice from the 
sidewalk in front of his store which 
had formed from a leak in the cornice, 
in the absence of a negligent act on 
his part preventing the dripping water 
from flowing off the sidewalk into the 
street, and that the evidence was in- 
sufficient to support a finding that any 
negligent act of defendant had caused 
the ice to form or accumulate. 

The “Liability of tenant occupying 
abutting premises for injury from ice 
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formed on sidewalk by discharge ¢ 
rain or melted snow thereon becaug 
of condition existing on premises” 


discussed in the appended annotation 
in 22 ALR2d 738. 


Lunacy Inquisition — alleged in. 
competent as witness. The appoint 
ment of a guardian to manage ani 
conserve the property of his father was 
sought by the petitioner in Hornaday 
v. Hornaday, 254 Ala 267, 48 So24 
207, 22 ALR2d 749, a statutory in 
quisition of lunacy. A decree declar 
ing the subject to be of sound mind 
and denying the petition was reverse 
by the Supreme Court of Alabama, is 
an opinion by Justice Lawson, on the 
ground of error in denying admission 
of testimony as to the acts, conduct, ot 
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demeanor of the alleged incompetent 
occurring more than thirty days prior 
to the time of the trial. As to an 
assignment of error based on the re- 
fusal to permit petitioner to examine 
the subject, who was present at the 
trial, it was held that although it is 
ordinarily in the best interest of all 
concerned to have the subject exam- 
ined as a witness, the question was one 
within the sound discretion of the trial 
court. 

The title of the appended annotation 
in 22 ALR2d 756 is “Alleged incompe- 
tent as witness in lunacy inquisition.” 


Motor Carrier — injury by exhaust 
fumes. A bus passenger, in Coastal 
Coaches v. Ball (Tex Civ App) 234 
SW2d 474, 22 ALR2d 955, an action 
against the bus company, sought to 
recover for personal injuries alleged to 
have been caused by the inhalation of 
exhaust fumes. Plaintiff testified that 
he had become unconscious while rid- 
ing as a passenger on defendant's bus, 
all the windows of which were closed 
due to inclement weather, and intro- 
duced evidence of two physicians that 
he suffered from carbon monoxide 
poisoning, and of a chemist that carbon 
monoxide is contained in exhaust 
fumes. Testimony of the bus driver 
and manager as to the type and con- 
struction of the bus and how it was 
operated and inspected before the trip 
showed an absence of inspection of the 
bus body or exhaust mechanism, which 
would have revealed a defective con- 
dition. 

Judgment rendered on a verdict for 
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the plaintiff was affirmed by the Coyypmoral chat 
of Civil Appeals of Texas, in an opig(plicant fo 
ion by Justice R. L. Murray, which hejfject of the 
that the evidence and the jury’s fingfALR2d 24 
ings were sufficient to support th Pretria 
judgment on the theory of res ips de Ir 
loquitur, without the additional fails 45) 
ing of a specific act of negligence ig * the | 
failing to inspect the bus, but that th cstee” Mm 
findings of specific acts of negligence : 
and proximate cause were also ae 
quately supported by the evidence 
That the plaintiff could have raised; 
bus window was held not to har 
placed him in partial control of tk 
bus so as to preclude operation of the 
doctrine of res ipsa loquitur. 

The subject of the annotation in 2) 
ALR2d 965 is “Liability of motor car- 
rier for personal injury or death of 
passenger occasioned by inhalation of 
gases or fumes from exhaust.” 
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Naturalization—"good moral chw. 
acter.” The requirement of five years 
of unbroken “good moral character’ 
preceding an application for natural 
zation is not satisfied, according to the 
opinion of Chief Judge L. Hand, of 
the Second Circuit, in Johnson v. Unit. 
ed States, 186 F2d 588, 22 ALR2d 240, 
by an applicant who left his wife and 
child without just excuse nine years 
prior to the application, commence 
a meretricious union with another 
married woman about two years later 
which continued for five years, and 
continually neglected to pay progres 
sively reduced allowances made by th 
court to his wife. 


“What constitutes showing of ‘goo directnes 








y the Coupmoral character’ on the part of an ap- 
in an opig-tplicant for naturalization” is the sub- 
which hefject of the appended annotation in 22 
jury’s find. LR2d 244. 

upport the 


Pretrial Conference — effect of 
of res ips 


. rder. In Jenkins v. Devine Foods, 
tional fink}, yy 450, 70 A2d 736, 22 ALR2d 
Bligence ig 593, the buyer sought recovery for de- 
pe that the fective merchandise returned to the 
negligent seller. A pretrial conference order 
_ ade recited that the goods had been re- 
; evident turned pursuant to an agreement be- 
ve same tween the buyer and seller whereunder 
* 00 hei buyer received credit memoranda 
ane of ‘th to be satisfied by deductions from pay- 
tion of thE nents to become due for future ship- 
it. Ements, and that the matter in dispute 
ation in 2}; whether such satisfaction of the 
MOCOF Cal: redits was prevented by breach by the 
death fF eller of promises to correct certain 
halation of 


















: defects in the goods and certain ship- 
" ping conditions, thereby forcing the 
noral cha. {buyer to discontinue business relations 
* five yeas} with the seller. However, the plain- 
character’ [tiff's testimony at the trial and the 
r naturali- }case sent to the jury related to the dis- 
ling to the fadvantage of the plaintiff in receiving 
Hand, of fmerchandise in settlement, and not to 
on v. Unit: the question whether satisfaction of the 
LR2d 240, fcredit memoranda in the agreed man- 
5 wife and fner was prevented by acts of the de- 
nine er fendant. 
aaa Judgment entered on a verdict for 
2 anot +e 

the plaintiff was reversed by the Su- 
years later ; 

preme Court of New Jersey, in an 
years, ape. , ; 
7 prog opinion by Justice Case, which held 
ide by the that the pretrial conference order, not 

modified with the required degree of 
directness and formality, controlled the 
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course of the trial and reserved no is- 
sue not stated therein, and that defend- 
ant’s motions for dismissal and judg- 
ment because of the variance should 
have been granted, but that, in view 
of the novelty of the practice, the case 
would be sent back for a retrial with 
either party entitled, on application, 
to a further pretrial conference. 

The subject of the appended anno- 
tation in 22 ALR2d 599 is “Binding 
effect of court’s order entered after 
pretrial conference.” 


Property Damage — judgment for 
insurer who paid as bar to action for 
additional damage. In Vane v. C. 
Hoftberger Co. — Md —, 77 A2d 152, 
22 ALR2d 1450, suit was brought by 
the individual plaintiffs to their own 
use and the use of their insurance com- 
pany, after the payment of the insur- 
ance claim by the latter, for smoke 
damage to the plaintiffs’ building re- 
sulting from the servicing of an oil 
burner by the defendant. While the 
case was pending, judgment was ren- 
dered in another court in favor of the 
plaintiffs to the use of another insur- 
ance company against the defendant 
for smoke damage to food, and this 
judgment was pleaded in bar within 
the time required by the summons in 
the instant action. The lower court 
granted a motion for judgment not- 
withstanding the verdict and entered 
judgment for the defendant, from 
which the plaintiffs appealed. 

The Court of Appeals of Maryland, 
in an opinion by Justice Collins, af- 
firmed the judgment and held that the 
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judgment in the other action against 
the defendant for smoke damage to 
food was pleaded in time and was a 
bar to the instant action for smoke 
damage to the building. 


“Judgment for insurer who paid 
property damage as bar to another ac- 
tion against same tortfeasor by owner 
or another subrogated insurer for addi- 
tional property damage arising from 
same tort, and vice versa” is the sub- 
ject of discussion in the appended an- 
notation in 22 ALR2d 1455. 


Public Utility Anti-Strike Laws— 
validity of. A state statute dealing 
with compulsory arbitration of labor 
disputes, which precludes any deter- 
mination of certain union demands, 
such as assignment of workers to cer- 
tain shifts, by authorizing the arbi- 
trators to rule that such matter infring- 
es upon the right of the employer to 
manage his business, was held, in 
Amalgamated Asso. 998 v. Wisconsin 
Employment Relations Board, 340 US 
383, 95 Led 364, 71 S Ct 359, 22 ALR 
2d 874, to be invalid as in conflict with 
federal labor legislation, under which 
similar problems of work scheduling 
and shift assignment have been held to 
be appropriate subjects for collective 
bargaining. 

The “Validity of public utility anti- 
strike laws and regulations” is discussed 
in the annotation in 22 ALR2d 894. 


Sanity Inquisition—attorneys’ fees. 
The attorneys for the petition in Pen- 
ney v. Pritchard & McCall, 255 Ala 13, 
49 So2d 782, 22 ALR2d 1430, a san- 
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ity inquisition proceeding, applied { 

the allowance of an attorney's fee oy 
of the incompetent’s estate for thi 

services in representing the petitiong 
in having her father declared of yw! 
sound mind and also in resisting th 
efforts of the petitioner's brother an! 
of the guardian ad litem to have th 
adjudication set aside. The proba 
court disallowed the petition and th 
attorneys appealed to the circuit cour. 
which reversed the judgment. An a 
peal was thereupon taken from the &. 
cision of the circuit court. 

The Supreme Court of Alabama, is 
an opinion by Justice Foster, held the 
the probate court should have allowe: 
the attorney’s fee and that such allow: 
ance could be sustained either on th 
theory that such services were withir 
the statute providing for an incompe 
tent’s liability for necessaries or 0 
the theory that, under the equitabk 
principle pertinent to the allowane 
of a fee in such case, the services thu 
rendered by the attorneys created : 
trust fund and brought it into cour 
for administration. 

The appended annotation in 22 ALR 
2d 1438 discusses “Allowance of attor 
ney’s fee out of estate of alleged ic 
competent for services in connectics 
with inquisition into sanity.” 


Specific Performance — mutualit} 
of remedy. Specific performance of: 
contract to execute an oil and g 
lease was sought in Vanzandt v. Hei 
man, 54 NM 97, 214 P2d 864, 22 All 
2d 497, against the owner of the lant 
The contract provided for clauses # 





applied fy 
oT A UNIFORM IN SIGHT 


yrother anf 
O have th 


he probarp ” Yet, the answer to this veteran's 


on and th : 
senna problem was found in... 


onte:] MILITARY JURISPRUDENCE 


Latedin Cases and Materials 
abama, ir 


r, held the 1: “11: 
ta o dal There are well over 13 million veterans, and millions more 


nach de in the armed forces now. Thousands of legal questions on 
her on the such phases of law as contracts, torts, claims, and crimes, 
rere withitl which involve the military or its personnel, past and pres- 
n incompe' ent, are being brought to lawyers’ offices every day. 

ries Of of 


2 equitable Military Jurisprudence is designed to deal with such ques- 
allowens tions. Composed of leading cases, it features general prin- 

vices th ciples of wide application, with emphasis on federal juris- 
created : Metin 


Military Jurisprudence was produced by the publisher's 
expert editorial staff with the full co-operation of a group 
of officers of The Judge Advocate General's Corps of the 
connection Army. 
=. Price: $ 12.50 1555 pages 6%" x 9%" 


nance of! 
Order your copy today from: 


The Lawyers Co-operative Publishing Company 
Rochester 14, New York 





64 CASE AND 


the lease calling for an advance pay- 
ment of $1,920 and one-eighth of the 
oil and gas produced, as well as a sur- 
render clause rendering the lease ter- 
minated upon failure to drill a well 
within a specified period or to pay 
stipulated sums for successive exten- 
sions of that period. 

A decree denying specific perform- 
ance was reversed by the Supreme 
Court of New Mexico, in an opinion 
by Chief Justice Brice, which upheld 
the contract and the right to specific 
performance as against claims of lack 
of mutuality of obligation and remedy. 
Departing from earlier concepts of the 
requirements of the doctrine of mu- 
tuality, the court took the position that, 
under the modern rule, what equity 
exacts as a condition of relief is the 
assurance that the decree, if rendered, 
would operate without injustice or op- 
pression to either party, and that a 
want of mutuality of remedy sufficient 
to preclude relief exists only when the 
court is unable to insure receipt by the 
defendant of that which he is entitled 
to receive under the contract. 

The extensive appended comment 
note in 22 ALR2d 508 discusses ex- 
haustively the “Mutuality of remedy 
as essential to granting of specific per- 
formance.” 


Tourist or Motor Courts — public 
maintenance or regulation. An oper- 
ator of a tourist camp sought, in Al- 
linder v. Homewood, 254 Ala 525, 49 
So2d 108, 22 ALR2d 763, to enjoin 
the enforcement of certain regulations 
and prohibitions of an ordinance rela- 
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tive to tourist or motor camps, coun 
or motels. On application for a tep 
porary injunction heard on the billy 
which there was a demurrer but » 
answer and no other proof by eithe 
party, the trial court denied the tem. 
porary injunction as to certain provi 
sions and granted it as to others, 
Upon appeal by the petitioner an 
cross-assignment of errors by the city, 
the Supreme Court of Alabama, in 
opinion by Justice Foster, expressing 
its preference to leave the matter o 
temporary injunction where the trid 
court placed it, affirmed the orders ¢ 
the trial court. In refusing reversd 
of the injunctions granted, the coun 
relied principally upon the considen- 
tion that the public was not materially 
prejudiced by an injunction merek 
operative until final hearing. In wp 
holding denial of injunctions of othe 
provisions, the court held that tk 
provisions involved could be regarded 
as important regulations in the public 
interest not necessarily unreasonable w 
oppressive to the petitioner, so as w 
leave contrary allegations to proof o 
final hearing. Claims of unconstitu 
tional discrimination because of the ab- 
sence of similar provisions applicabk 
to hotels and other places were rejectel 
on the ground that the classification 
could be justified by material differ 
ences as to the problems involved. 
An exhaustive discussion of “Mait 
tenance or regulation by public author 
ities of tourist or trailer camps, mote 
courts, or motels” is contained in ti 
annotation in 22 ALR2d 774. 
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